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PREFACE 


The  delegates  to  the  1971-1972  Montana  Constitutional  Conven- 
tion will  need  historical,  legal  and  comparative  information 
about  the  Montana  Constitution.   Recognizing  this  need,  the 
1971  Legislative  Assembly  created  the  Constitutional  Conven- 
tion Commission  and  directed  it  to  assemble  and  prepare 
essential  information  for  the  Convention.   This  series  of 
reports  by  the  Commission  is  in  fulfillment  of  that  respon- 
sibility. 

This  study  on  the  legislature  in  Montana  was  written  by 
Richard  F.  Bechtel,  research  analyst  on  the  Commission  staff, 
The  Commission  has  authorized  publication  of  the  report  as 
approved  by  the  Research  Subcommittee  on  the  Legislature 
consisting  of  Commission  members  Clyde  L.  Hawks,  St.  Xavier, 
chairman;   Dr.  Ellis  Waldron,  Missoula;   Charles  A.  Bovey , 
Great  Falls;  Jack  E.  Brenner,  Grant,  and  Eugene  H.  Mahoney, 
Thompson  Falls.   This  report  concerns  not  only  what  the 
present  Montana  Constitution  says  about  the  legislature, 
but  how  those  provisions  are  working  in  practice.   In 
addition,  constitutional  provisions  and  trends  from  other 
states  are  used  for  comparative  purposes.   The  question 
of  legislative  reapportionment  is  discussed  in  a  separate 
Commission  publication. 

The  Commission  extends  its  appreciation  to  state  officials 
who  cooperated  in  the  preparation  of  this  study.   This 
report  is  respectfully  submitted  to  the  people  of  Montana 
and  their  delegates  to  the  1971-1972  Constitutional 
Convention. 

ALEXANDER  BLEWETT 

CHAIRMAN 
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Aa    arenas    for   the    orderly    resolution   of  oonfliat ,    legislatures 
offer    the    only    real   hope   of  reversing   the    trend   toward  social 
disintegration   in    this    country. 

Larry  Margolis,  Executive  Director 
Citizens  Conference  on  State  Legislatures 
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SUMMARY 


CHAPTER  I 


INTRODUCTION 


A  determination  of  whether  the  legislature  is  to  be  trusted 
or  held  suspect  will  be  important  in  deciding  what  a  consti- 
tution should  say  about  the  legislature.   Both  approaches 
toward  the  legislature  have  historical  precedent;  in  fact, 
they  apEaar,  cyclical .   Montana's  1S89  Constitution  was 
written  during  a  period  in  which  legislatures  were  distrusted; 
as  a  result,  it  and  other  constitutions  written  during  the 
same  era  are  said  to  offer  strong  evidence  of  the  belief  that 
state  officials  cannot  be  trusted. 

Constitutional  restrictions  on  the  legislature-'-such  as 
those  in  the  Montana  document'--are  cited  as  one  of  the  great- 
est reasons  for  the  decreasing  role  states  play  in  the 
federal  system.   And  recent  state  constitutions,  perhaps 
in  recognition  of  this,  have  reduced  the  amount  of  legisla- 
tive prohibitions  and  statutory  materials  in  their  basic 
documents. 


CHAPTER  II 


LEGISLATIVE  POWER 


A  state  constitution  is  a  limiting  document  while  the  federal 
Constitution  is  a  grant  of  power.   The  powers  of  the  states 
are  reserved  and  inherent,  so  there  is  no  need  to  enumerate 
them  in  the  constitution. 

Most  states  grant  the  legislature  complete  legislative  power 
in  the  first  section  of  the  legislative  articles  of  their 
constitutions.   This  power  is  immediately  limited  by  the 
constitution's  bill  of  rights,  and  its  doctrines  of  the 
separation  and  the  check  and  balance  of  powers.   In  addition, 
the  Montana  Constitution,  like  others  of  its  era,  contains 
many  specific  prohibitions,  grants  and  mandates  and  statutory 
material — all  of  which  serve  to  limit  legislative  power. 

Most  constitutional  authorities  agree  that  a  constitution 
should  deal  only  with  fundamentals.   This  is  often  hard  to 
accomplish,  but  the  process  can  be  helped  by  development  of 
criteria  with  which  to  judge  each  proposed  provision.   In  the 
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end,  it  is  for  those  who  propose  a  provision  to  show  that  its 
inclusion  is  necessary. 

One  common  limit  on  legislative  power--prohibitions  of  local 
and  special  legislation--devGloped  as  a  result  of  the  confusion 
and  corruption  which  spread  through  state  legislatures  during 
the  nineteenth  century.   Montana's  Article  V,  Section  26 
specifically  forbids  special  legislation  in  more  than  eighty 
areas.   Most  modern  constitutions  simply  require  that,  where- 
ever  possible,  a  general  law  be  passed  rather  than  a  special 
law. 

Montana  has  two  forms  of  direct  legislation--the  initiative 
and  referendum.   Twenty-one  state  constitutions  provide  for 
the  initiative;  twenty-three  provide  for  the  referendum.   The 
Montana  provision  raises  two  major  issues:   whether  the  require- 
ment that  referendum  and  initiative  petitions  be  signed  by 
a  specified  percentage  of  voters  in  each  of  two-fifths  of 
the  total  number  of  counties  should  be  retained  and  whether  the 
initiative  power  should  be  expanded  to  allow  the  people  to 
call  a  constitutional  convention. 

Forty-nine  of  the  fifty  states  provide  for  the  executive  veto. 
In  Montana  the  governor  has  the  "item  veto"  in  appropriation 
bills  and  the  'pocket  veto."   Two  steps  in  the  veto  procedure 
are  of  crucial  importance  to  legislative  power:   the  legis- 
lative vote  required  to  overturn  a  veto  and  the  ability  of 
the  legislature  to  reconvene  after  adjournment  to  reconsider 
measures  vetoed  after  the  end  of  the  last  session.   In  the 
first  question,  there  are  several  alternative  answers: 
Montana  and  thirteen  other  states  require  two-thirds  of  the 
members  present  in  both  houses  to  overturn  a  veto;  twenty- 
two  states  require  two-thirds  of  the  members  elected  to  both 
houses;  one  demands  three-fourths  of  the  members  elected;  six 
require  three-fifths  of  those  elected  or  present,  and  six 
demand  only  a  majority  of  the  elected  members  of  both  houses. 
Concerning  bills  vetoed  after  adjournment,  there  are  three 
major  alternatives:   the  legislature  could  remain  powerless 
(as  it  now  is  in  Montana)  to  overturn  the  veto;  provision 
could  be  made  for  a  post-veto  session  at  which  such  vetoes 
could  be  considered,  or  the  legislature  could  be  made  a  con- 
tinuous body  with  power  to  reconvene  whenever  it  needs  to. 

All  state  constitutions  grant  legislatures  the  power  to 
judge  the  elections,  returns  and  qualifications  of  their  own 
members--a  "power  necessary  to  the  existence  and  independence 
of  each  house  as  an  instrumentality  of  government."   Every 
state  constitution  except  Montana's  mentions  the  filling  of 
legislative  vacancies.   Montana's  provision  on  this  matter 
was  repealed  in  1966  and  legislative  vacancies  now  are  filled 
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as  provided  by  statute.   The  other  forty-nine  constitutions 
provide  for  vacancies  to  be  filled  in  numerous  ways,  including 
by  election,  appointment  by  the  governor  or  county  commission- 
ers or  simply  as  provided  by  law. 


CHAPTER  III 


LEGISLATIVE  STRUCTURE 


Bicameralism  or  Unicameralism.   A  central  issue  in  legis- 
lative structure  is  whether  the  legislature  should  be  com- 
posed of  one  or  two  chambers.   Originally,  a  major  argument 
for  two  houses  was  that  each  should  represent  different  in- 
terests; thus,  when  the  United  States  Supreme  Court  ruled  in 
Reynolds  v.  Sims  that  both  houses  must  be  apportioned  on  a 
population  basis,  the  unicameral-bicameral  issue  again  came 
into  prominence. 

Bicameralism  developed  in  America  to  meet  the  common  people's 
demand  that  government  be  more  responsive  to  their  will.   For 
the  most  part,  when  the  colonies  became  states  they  retained 
the  bicameral  system  with  which  they  were  familiar;  Vermont, 
however,  entered  the  Union  with  a  unicameral  legislature. 
During  the  formation  of  the  states  and  the  national  government, 
a  political  philosophy  developed  to  insure  that  the  new 
state  and  federal  constitutions  incorporated  bicameralism. 
John  Adams  was  the  major  architect  of  this  philosophy,  of 
which  class  representation  was  a  major  tenet.   What  had  develop- 
ed to  make  government  more  responsive  to  the  people  became 
a  device  to  check  the  popular  will.   By  1836  every  state  in 
the  Union  had  bicameral  legislatures. 

There  are  few  arguments  asserted  for  bicameralism  because 
few  people  since  John  Adams  believed  it  needed  defense.   The 
major  arguments  for  bicameralism,  which  could  more  accurately 
be  termed  arguments  against  unicameralism,  are: 

--Bicameralism  protects  the  propertied  classes  and 
conservatism. 

--Bicameralism  permits  representation  of  different 
interests . 

--Bicameralism  acts  as  a  check  on  popular  passion. 

— Bicameralism  guarantees  critical  review  of  legisla- 
tion and,  therefore,  prevents  passage  of  hasty  and  ill-consi- 
dered legislation. 
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--Bicameralism  prevents  corruption. 

— The  mode  of  discussion  in  a  bicameral  legislature 
produces  better  legislation. 

--Bicameralism  is  the  traditional  form  of  government  in 
the  United  States  and  is,  therefore,  familiar  to  the  people. 

The  major  arguments  against  bicameralism  are: 

--Bicameralism  does  not  provide  better  representation 
of  rural  areas. 

--Bicameralism  does  not  protect  the  propertied  classes 
and  does  not  represent  different  interests  because  no  such 
legislative  distinctions  exist  today. 

— A  second  house  is  not  a  check  on  popular  passions. 

--There  is  no  need  for  a  second  house. 

— Bicameralism  does  not  guarantee  critical  review  and 
does  not  prevent  hasty  and  ill-considered  legislation. 

--Bicameralism  does  not  prevent  corruption  or  make 
lobbyists  more  responsible. 

— The  mode  of  discussion  in  a  bicameral  legislature  does 
not  provide  adequate  consideration  of  legislation. 

--Just  because  bicameralism  is  the  traditional  form  of 
government  does  not  mean  it  is  a  good  form  of  government, 

--Bicameralism  obscures  responsibility. 

Arguments  for  unicameralism  are: 

--A  unicameral  legislature  is  more  accountable. 

--Unicameralism  is  more  efficient  than  bicameralism,  and 
its  efficiency  improves  the  quality  of  legislation. 

--Unicameralism  is  more  economical  than  bicameralism. 


Legislative  sessions.   From  its  very  beginnings  as  a  territory, 
Montana  has  restricted  the  frequency  and  duration  of  its 
legislative  sessions.   The  1889  Montana  Constitution  provides 
for  sixty-day  biennial  sessions.   There  are  tvo  interrelated 
constitutional  issues  crucial  to  the  discussion  of  legislative 
sessions:   their  frequency  and  their  duration. 
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Our  forefathers  placed  great  faith  in  their  legislatures 
and  believed  they  should  meet  often.   All  but  one  of  the 
original  thirteen  states  began  with  annual  sessions.   How- 
ever, during  the  1800s  the  state  legislatures  fell  into 
disrepute  and  many  states  reacted  by  limiting  their  legis- 
latures to  meeting  once  every  other  year  and  by  specifying 
the  number  of  days  they  could  meet.   The  recent  trend,  however, 
has  been  in  the  opposite  direction:   in  1948,  six  states 
held  annual  sessions;  this  increased  to  twenty-six  in  1970 
and  to  thirty-three  in  1971. 

The  major  issue  in  the  frequency  of  legislative  sessions  is 
biennial  versus  annual  sessions.   However,  several  other  al- 
ternatives have  been  tried,  including  unlimited  biennial 
sessions,  alternating  budget  sessions  and  split  sessions. 
Most  states  that  have  tried  these  other  forms  have  rejected 
them  in  favor  of  annual  sessions. 

In  the  same  period  that  the  states  reduced  the  legislatures 
to  meeting  every  other  year,  they  limited  the  number  of  days 
the  legislature  could  meet,  believing  that  the  shorter  the 
session,  the  less  harm  the  legislature  could  do.   However, 
it  was  discovered  that  chaotic  sessions  and  ill-considered 
legislation  were  merely  symptoms  of  insufficient  time  in 
constitutionally  limited  sessions.   The  states  which  have 
tried  budget  sessions  and  split  sessions  in  an  effort  to 
prevent  chaotic  sessions  and  ill-considered  legislation  seem 
to  have  concluded  that  the  most  satisfactory  reform  is  simply 
to  remove  restrictions  on  legislative  sessions.   An  excellent 
example  is  California,  which  invented  the  split  session, 
tried  budget  sessions  and  replaced  both  with  annual  unlimited 
sessions  in  1966. 


Special  sessions.   All  states  give  the  governor  the  power  to 
call  the  legislature  into  special  session.   The  wisdom  of 
granting  this  power  to  the  governor  is  not  questioned;  however, 
many  contend  that  the  legislature  also  should  have  the  power. 
The  legislature  can  be  allowed  to  convene  itself  in  several 
ways--by  making  the  legislature  a  continuous  body,  at  the 
request  of  two-thirds  or  three-fifths  of  the  legislative 
membership,  at  the  request  of  the  officers  of  both  houses 
or  some  combination  of  these  methods.   Presently  in  Montana, 
debate  in  a  special  session  is  limited  to  what  the  governor 
allows.   That  presents  the  second  major  issue  in  special 
sessions:   many  contend  that  the  legislature  should  be 
able  to  discuss  whatever  it  thinks  is  necessary. 

There  is  great  interest  in  session,  reform  in  Montana.   The 
reason  for  the  interest  is  apparent:   in  sixty  years — since 
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1911--only  six  legislatures  have  been  able  to  complete  their 
business  in  sixty  days.   Montana  lawmakers  and  citizen  groups 
have  proposed  numerous  session  reforms,  but  none  has  been 
enacted. 


Legislative  continuity.   Legislative  continuity  can  be  pro- 
vided by  altering  the  length  and  frequency  of  sessions,  by 
lengthening  and  perhaps  staggering  the  terms  of  office,  by 
permitting  interim  study  and  by  providing  for  the  carry-over 
of  legislation  and  organization  from  the  first  to  the  second 
annual  session  or  from  the  regular  session  to  a  special 
session. 

Many  believe  that  a  legislative  council  is  one  of  the  more 
effective  ways  of  enhancing  legislative  continuity.   The 
issue  concerning  legislative  councils  and  other  interim 
research  is  whether  they  are  fundamental  and  should  be  speci- 
fically authorized  in  the  constitution.   Another  effective 
way  to  achieve  legislative  continuity  is  to  make  the  legis- 
lature a  continuous  body.   That  means  the  legislature  would 
retain  its  power  to  act  throughout  the  biennium,  not  that 
it  is  necessarily  in  session  throughout  the  biennium. 

Size .   There  seems  to  be  no  pattern  in  the  size  of  legislative 
assemblies,  except  that  the  senate  always  is  smaller  than 
the  lower  house.   Until  the  last  decade,  state  legislatures, 
like  the  United  States  Congress,  had  tended  to  increase  in 
size  because  it  was  much  easier  in  periodic  reapportionment 
to  add  members  than  to  reduce  an  area's  representation.   The 
critical  question  not  only  is  whether  the  legislature  should 
be  large  or  small,  but  also  whether  the  size  should  be  set  in 
the  constitution.   There  are  several  ways  size  can  be  provided 
for  in  state  constitutions.   The  size  of  both  houses  or  of 
one  house,  if  unicameral,  could  be  fixed  in  the  constitution; 
maximum  and  minimum  limits  could  be  set  so  that  the  reappor- 
tionment agency  has  some  leeway,  or,  like  Montana,  the  size 
of  the  legislature  could  be  left  to  statute. 


CHAPTER  IV 


LEGISLATORS 


American  state  constitutions  have  traditionally  enumerated  the 
qualifications  legislators  must  meet.   Originally,  they  covered 
such  a  wide  range  of  subjects  as  wisdom,  property  ownership, 
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religious  denomination,  age,  residence  and  citizenship.   Today 
most  constitutions  have  age,  residence  and  citizenship  require- 
ments which,  in  effect,  generally  allow  all  qualified  voters 
to  run  for  office. 


Early  in  the  history  of  representative  government,  the  people 
realized  that  a  man  who  owed  his  livelihood  to  the  king  or  to 
the  government's  chief  executive  was  a  poor  choice  to  represent 
their  interests  against  that  king  or  executive.   As  a  result 
dual  of f iceholding  provisions  developed.   There  are  two 
major  issues  involved  in  dual  of f iceholding  provisions — the 
appointment  of  a  legislator  to  another  civil  office  and  the 
election  of  officeholders  to  the  legislature.   Unlike  Montana, 
most  constitutions  allow  a  legislator  to  resign  his  office  to 
run  for  another;   they  also  allow  an  officeholder  to  run  for 
the  legislature  on  the  condition  that  he  forfeits  the  original 
office  upon  election.   Most  past  and  contemporary  constitutional 
authorities  agree  that  dual  of f iceholding  provisions  are  of 
little  practical  value. 

Term  of  office  for  legislators  also  is  a  constitutional  issue. 
The  election  of  legislators  for  a  fixed  period  of  time,  such 
as  two  or  four  years,  originated  in  America.   Most  states  held 
annual  elections  until  the  1830s  when  legislatures  began 
to  be  discredited  in  the  public  eye;  during  this  period 
the  move  to  biennial  elections  and  terms  increased  drama- 
tically.  The  issue  today  is  whether  to  have  longer  or 
shorter  legislative  terms.   In  some  states  senators  and 
representatives  alike  hold  two-year  terms  and  in  others  they 
both  hold  four-year  terms.   However,  the  most  common  scheme 
is  to  have  senators  elected  to  four-year  terms  and  the  re- 
presentatives to  two-year  terms;  that  is  the  present  situa- 
tion in  Montana.   In  recent  years  senatorial  terms  in  some 
states  have  been  increased  to  four  years,  but  all  attempts 
to  increase  them  to  six  years  have  been  defeated. 

At  one  time  a  major  question  was  whether  the  amount  of 
legislative  compensation  should  be  set  in  the  constitution. 
Because  the  cost  of  living  and  the  value  of  the  dollar  fluc- 
tuate, the  common  answer  to  the  question  now  is  that  salaries 
and  allowances  should  be  left  to  statute.   However,  many 
states,  like  Montana,  provide  that  increases  in  salaries 
cannot  go  into  effect  during  the  term  for  which  the  enacting 
legislators  sit. 

Another  important  question  today  is  whether  legislators 
should  be  paid  per  diem  or  annual  salaries.   But  perhaps  the 
most  significant  question  is  whether  the  legislature  or  a 
compensation  commission  should  set  legislative  salaries. 
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CHAPTER  V 


LEGISLATIVE  PROCEDURE 


The  legislative  process  must  be  governed  by  rules  to  ensure 
stability  and  order.   Bills  must  be  considered  publicly  and 
orderly;  majority  will  must  prevail  but  arbitrary  action  must 
be  guarded  against.   The  constitutional  issue  is  whether  such 
safeguards  should  be  included  in  the  constitution  or  left  to 
legislative  rules  where  they  can  be  modified  to  meet  changes 
wrought  by  time.   There  were  few  procedural  limitations  in 
the  early  constitutions;  they  entered  state  constitutions 
during  the  same  period  most  of  the  other  limitations  discussed 
in  this  study  entered  state  constitutions — the  1800s.   The 
Montana  Constitution,  like  other  constitutions  of  its  era, 
contains  a  large  quantity  of  procedural  provisions.   Many  of 
these  provisions  are  omitted  or  combined  with  others  in  modern 
constitutions . 

The  journal  requirement  for  constitutional  amendments  in  the 
Montana  Constitution  is  the  best  example  of  the  danger  of 
including  procedural  requirements  in  a  constitution;  the  single 
subject,  the  s\ibject  expressed  in  the  title  and  amendment  by 
reference  are  the  most  controversial  procedural  requirements 
found  in  constitutions.   Most  constitutional  authorities 
believe  such  requirements  prevent  dangerous  legislative  abuses, 
but  that  they  should  be  left  to  legislative  rules  or,  if  in- 
cluded in  the  constitution,  that  they  should  not  be  svibject 
to  judicial  review. 
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Is  the  legislature  to  be  trusted  or  to  be  held  suspect?   The 
Constitutional  Convention's  answer  to  this  question  will  be 
the  most  important  factor  in  the  shaping  of  Montana's 
legislative  article.   If  delegates  believe  that  the  legislature 
can  be  trusted,  they  will  write  an  article  dealing  mostly  with 
fundamentals;  it  will  set  forth  broad  outlines  of  legislative 
power, structure  and  procedure,  and  leave  the  means  and  methods 
of  carrying  out  these  directions  to  be  formulated  by  the 
legislature  itself  in  statutory  law  or  rules  of  procedure. 

On  the  other  hand,  if  delegates  hold  the  legislature  suspect, 
they  will  write  an  article  which  will  set  forth  not  only 
fundamentals  but  also  detailed  checks  and  instructions  of  how 
the  legislature  is  to  function.   In  each  article  of  the  con- 
stitution, delegates  will  make  many  decisions  they  do  not 
want  left  to  the  deliberations  of  successive  legislatures. 
Both  approaches  to  the  legislature  have  precedent  in  American 
constitutional  history;  in  fact,  the  two  approaches  appear  to 
be  cyclical. 

The  first  state  constitutions — those  adopted  following  the 
Declaration  of  Independence — made  the  legislature  the  dominant 
branch  of  government.   These  constitutions  were  brief  and  left 
all  details  to  be  developed  and  shaped  in  statutory  law  as 
changes  of  time  demanded.   One  constitutional  historian,  James 
W.  Hurst,  wrote  of  the  legislatures  these  early  constitutions 
created : 

The  early  constitutions  gave  the  legislature  broad 
power.   There  they  bore  witness  to  its  high  public 
standing.   The  first  constitutions  simply  vested 
"legislative"  power  in  described  bodies.   The 
grant  implied  the  historical  sweep  of  authority 
that  Parliament  had  won,  except  as  this  was 
limited  by  vague  implications  to  be  drawn  from 
the  formal  separation  of  powers  among  legislature, 
executive,  and  courts. 

Typically,  the  early  constitution  makers  set  no 
procedural  requirements  for  the  legislative 
process.   They  wrote  a  few  declarations  or 
limitations  of  substantive  policy  making.   But 
these  generally  did  no  more  than  declare  what 
contemporary  opinion  or  community  growth  had 
already  so  deeply  rooted  as  to  require  no  con- 
stitutional sanction.  .  .  .1 
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This  faith  in  state  legislatures  was  shaken,  however ,  during 
the  1800s  as  the  United  States  entered  a  period  of  territorial 
and  industrial  expansion.   Having  little  experience  in  financing 
internal  improvements  and  having  no  agencies  to  handle  these 
affairs,  state  legislatures  made  a  poor  showing.   They  em- 
barked on  a  period  of  reckless  spending,  borrowing  and  invest- 
ment.  They  had  not  yet  developed  the  technique  of  general 
legislation,  thereby  increasing  their  susceptibility  to  all 
forms  of  bribery  and  corruption.   As  a  result,  "[bjetween 
1864  and  1880,  thirty-five  new  constitutions  were  adopted 
in  nineteen  states.   Distrust  of  the  legislature  was  the 
predominant  characteristic  of  all  of  them. "2   And  "[b]y  1880 
the  pattern  for  state  constitutions  as  legal  codes  and  as 
obstructions  to  the  free  exercise  of  legislative  power,  was 
set. "3   The  1889  Montana  Constitution  was  written  in  this 
mold.   In  fact,  one  contemporary  observer  and  commentator 
believed  that  the  constitutions  adopted  in  North  and  South 
Dakota,  Washington  and  Montana  in  1889  reflected  the  pinnacle 
of  the  American  people's  distrust  of  their  state  legislatures. 
He  wrote: 

They  [these  four  constitutions]  approach  a  code  of 

laws,  rather  than  a  resume  of  governmental  principles.  .  .  . 

The  framers  seem  to  have  thought  that  the  governments 

would  at  best  be  entrusted  to  untrustworthy  officials.  .  .  . 

No  evidence  is  stronger  in  this  country  of  the  suspicion 

that  State  officials  cannot  be  trusted  than  is  afforded 

by  these  constitutions. 4 

During  this  period  and  later,  state  legislatures  developed  the 
techniques  of  passing  general  laws,  like  general  incorporation 
acts,  and  established  regulatory  agencies  which  could  supervise 
all  matter  of  private  concerns.   In  other  words,  state  legis- 
latures themselves  corrected  many  of  the  practices  which  had 
brought  about  their  disrepute,  while  many  of  the  prohibitions 
and  legislation  which  the  people  placed  in  their  constitutions 
became  antiquated  stumbling  blocks  to  efficient  viable  govern- 
ment. 

These  constitutional  restrictions  on  the  legislature  are  cited 
as  one  of  the  greatest  reasons  for  the  decreasing  role  states 
play  in  the  federal  system.   As  the  activities  of  government 
have  expanded,  the  response  of  state  legislatures  has  been  held 
back  by  constitutional  provisions  and  the  federal  government 
has  been  forced  to  assume  more  and  more  governmental  functions. 
In  1955  President  Eisenhower's  Commission  on  Intergovernmental 
Relations  reported: 

[M]any  State  constitutions  restrict  the  scope, 
effectiveness,  and  adaptability  of  State  and  local 
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action.   These  self-imposed  constitutional  limita- 
tions make  it  difficult  for  many  States  to  perform 
all  of  the  services  their  citizens  require,  and 
consequently  have  been  the  underlying  cause  of 
State  and  municipal  pleas  for  Federal  assistance. ^ 

A  similar  observation  was  made  by  Elihu  Root  in  1906  when  he  said 

It  is  useless  for  the  advocates  of  states'  rights 
to  inveigh  against  the  supremacy  of  the  consti- 
tutional laws  of  the  United  States  or  against  the 
extension  of  national  authority  in  the  fields  of 
necessary  control  where  the  states  themselves  fail 
in  the  performance  of  their  duty.   The  instinct 
for  self-government  among  the  people  of  the 
United  States  is  too  strong  to  permit  them  long 
to  respect  anyone's  right  to  exercise  a  power 
which  he  fails  to  exercise.   The  governmental 
control  which  they  deem  just  and  necessary  they 
will  have.   It  may  be  that  such  control  would 
better  be  exercised  in  particular  instances  by 
the  governments  of  the  states,  but  the  people  will 
have  the  control  they  need,  either  from  the  states 
or  from  the  national  government;  and  if  the  states 
fail  to  furnish  it  in  due  measure  sooner  or  later 
constructions  of  the  constitution  will  be  found 
to  vest  the  power  where  it  will  be  exercised — 
in  the  national  government. 6 

The  approach  of  constitutional  conventions  to  legislatures  and 
state  government  in  general  seems  to  have  made  a  complete  circle 
in  recent  years.   Recent  conventions  have  reduced  the  amounts 
of  legislative  prohibitions  and  statutory  material  in  their 
constitutions.   This  is  especially  true  of  the  constitutions  of 
Alaska,  Hawaii  and  Illinois. 

This  report  was  written  with  the  view  that  the  convention  might 
try  to  draft  a  constitution  creating  a  legislature  which  could 
do  the  most  good  rather  than  the  least  evil. 
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A  state  constitution  is  a  limiting  document,  while  the  federal 
Constitution  is  a  grant  of  power.   In  other  words,  the  federal 
government  has  only  those  powers  enumerated  or  implied  in  the 
federal  Constitution,-'-  but  the  states  have  all  governmental 
power  not  denied  them  by  the  United  States  Constitution  or  by 
their  own  constitutions.   The  powers  of  the  states  are  re- 
served and  inherent;  thus,  by  nature,  they  are  unlimited. 
Therefore,  there  is  no  need  to  enumerate  the  powers  of  the  state 
government  in  the  constitution. 

The  state  constitution  immediately  defines  and  limits  the  powers 
of  the  state  government  when  it  provides  for  the  doctrines  of 
the  separation  and  balance  of  powers.   As  Chief  Justice  Marshall 
noted,  these  doctrines  demand  that  "the  legislature  makes,  the 
executive  executes,  and  the  judiciary  construes,  the  law. "2    j 
Having  defined  legislative  power,  the  state  constitution  re- 
stricts it  by  incorporating  specific  prohibitions,  grants  and 
mandates  and  statutory  material  into  its  body. 

In  all  but  two  state  constitutions  (Minnesota  and  Maryland), 3 
the  people  specifically  delegate  to  the  legislature  complete 
or  plenary  power.   Most  state  constitutions  delegate  this 
plenary  power  in  the  first  section  of  the  legislative  articles. 
For  example.  Article  V,  Section  1  of  the  Montana  Constitution 
states:   "The  legislative  authority  of  the  state  shall  be 
vested  in  a  legislative  assembly.  ..."   Chief  Justice  Denio 
of  the  New  York  Supreme  Court  ruled  that  in  these  provisions, 
the  people 

committed  to  the  legislature  the  whole  law-making 
power  of  the  State,  which  they  did  not  expressly 
or  impliedly  withhold.   Plenary  power  in  the 
legislature,  for  all  purposes  of  civil  government, 
is  the  rule.   A  prohibition  to  exercise  a  par- 
ticular power  is  an  exception.   In  inquiring, 
therefore,  whether  a  given  statute  is  consti- 
tutional, it  is  for  those  who  question  its  validity 
to  show  that  it  is  forbidden.^ 

This  means  that  the  powers  of  the  state  do  not  have  to  be 
enumerated  because  they  are  already  reserved  to  the  state. 
Any  further  delegation  of  authority  to  the  legislature  is 
superfluous  because  no  power  can  be  added  that  the  legislature 
does  not  already  possess.   Actually,  further  delegations  of 
power  tend  to  become  limitations  on  the  power  of  the  legislature 
to  make  laws.   "Every  constitutional  provision  that  specifies 


-15- 


LEGISLATIVE  POWER 

what  shall  and  shall  not  be  done  concerning  any  area  of 
public  policy  constitutes  a  limit  on  legislative  power. "5 
On  this  subject  Chief  Justice  Denio  wrote:   "Every  positive 
direction  contains  an  implication  against  anything  contrary 
to  it,  or  which  would  frustrate  or  disappoint  the  purpose  of 
that  provision. "6   Because  of  this  doctrine  of  implied 
limitations,  not  only  positive  limitations  but  positive  grants 
of  power  and  legislative  detail  in  the  state  constitution 
restrict  the  action  of  the  legislature.   These  limitations, 
grants  and  details  abound  in  most  constitutions  written  from 
1830  to  1945.   If  one  wants  to  know  to  what  extent  the 
legislative  power  is  restricted,  he  must  review  all  the 
articles  of  the  constitution. 

The  Montana  Constitution,  like  others  of  its  era,  contains 
many  direct  limitations  on  and  many  positive  grants  of 
legislative  power.   It  also  contains  many  detailed  provisions. 

Among  its  limitations  on  legislative  power,  the  Montana  docu- 
ment contains  provisions  for  the  initiative  and  referendum 

[Art.  V,  Sec.  1] ;  a  section  prohibiting  special  and  local 
legislation  [Art.  V,  Sec.  26] ,  sections  earmarking  revenues 

[Art.  XII,  Sec.  lb]  and  a  section  limiting  state  indebted- 
ness [Art.  XIII,  Sec.  2].    Other  limitations  on  legislative 
power  include  the  restriction  of  the  legislature  to  sixty- 
day  biennial  sessions  [Art.  V,  Sees.  5  and  6]  and  the  legisla- 
ture's inability  to  call  itself  into  special  session  and  to 
decide  what  it  can  discuss  in  that  special  session  [Art. 
VII,  Sec.  11].   These  and  procedural  limitations  are  discussed 
in  detail  elsewhere  in  this  report. 

The  Montana  Constitution's  grants  and  mandates  of  legislative 
power  range  from  permission  to  levy  income  taxes  [Art.  XII, 
Sec.  la]  and  to  publish  the  decisions  and  opinions  of  the 
Supreme  Court  [Art.  VIII,  Sec.  32]  to  orders  to  establish 
and  maintain  a  public  school  system  [Art.  XI,  Sec.  1]  and 
provide  for  separate  departments  of  agriculture  and  labor 
and  industry  [Art.  XVIII,  Sec.  1]. 

Heavily  detailed  provisions  range  from  Article  XV,  which 
resembles  a  corporate  code,  to  many  sections  scattered 
throughout  the  articles  on  the  legislature,  the  judiciary, 
the  executive  and  taxation.   For  example.  Article  V,  the 
legislative  article,  is  divided  into  forty-five  sections 
and  is  eight  pages  long.   Section  30  of  that  article  tells 
the  legislature  how  to  buy  its  stationery  and  how  to  provide 
for  its  fuel  and  lights.   As  an  example  of  how  detail  can 
cause  trouble,  Section  22  commands  that  all  bills  be  "printed." 
The  threat  of  legal  suits  arguing  that  the  word  "printed"  meant 
only  the  use  of  the  hot  lead  process  prevented  the  legislature 
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for  many  years  from  adopting  the  newer,  faster  and  cheaper 
methods  of  reproducing  bills. 

Constitutional  authorities  generally  agree  that  a  constitution 
should  be  a  document  of  fundamentals;  it  should  not  be  an 
elaborate  document  brimming  with  legislative  detail. 7   The 
federal  Constitution  exemplifies  the  ideal  of  a  fundamental 
constitution.   Concerning  that  document.  Chief  Justice 
Marshall  wrote  in  McCulloch  v.  Maryland"  that  if  a  consti- 
tution were  to  specify  all  the  subdivisions  of  government,  all 
their  powers  and  how  those  powers  were  to  be  used,  it  would 
resemble  a  legal  code.   It  would  be  too  much  for  the  human 
mind  to  embrace,  and  it  would  never  be  understood  by  the  people. 
He  concluded: 

Its  nature  [the  constitution's],  therefore,  requires 
that  only  its  great  outlines  should  be  marked,  its 
important  objects  designated  and  the  minor  ingredients 
which  compose  those  objects  be  deduced  from  the  nature 
of  the  objects  themselves. 9 

In  a  similar  vein.  Justice  Cardozo  said:   "A  Constitution  states 
or  ought  to  state  not  rules  for  the  passing  hour  but  principles 
for  an  expanding  future. "10 

This  is  a  noble,  but  often  difficult,  goal  to  achieve.   No 
clear  line  can  be  drawn  between  what  is  fundamental  and  what 
is  statutory.   Often  a  state  constitution  cannot  help  but 
reflect  "the  problems,  interests,  and  concerns  of  its  people.  "■'■■'■ 
These  often  take  the  form  of  "good  government"  provisions, 
which  are  placed  in  the  constitution  in  the  name  of  reform. 
These  provisions  are  often  felt  to  be  needed,  but  like  all 
provisions  which  do  not  deal  with  fundamentals,  they  have  a 
habit  of  being  outgrown  by  the  state.   As  an  example,  limited 
biennial  sessions  and  the  popular  election  of  the  executive 
cabinet  were  "good  government"  provisions  in  their  day.   And 
at  present  many  people  believe  that  similar,  but  modern  "good 
government"  provisions  are  needed.   Perhaps  the  only  way  to 
avoid  their  becoming  a  nuisance  is  to  draft  them  in  broad 
language  and  to  adopt  a  provision  similar  to  Hawaii's  to  pre- 
vent these  provisions  from  being  narrowly  interpreted:   "The 
enumeration  in  this  constitution  of  specific  powers  shall  not 
be  construed  as  limitations  upon  the  power  of  the  State  to 
provide  for  the  general  welfare  of  the  people. "12   Also, 
because  no  constitution  is  completely  timeless,  a  clear 
method  of  amendment  should  be  provided. 

Because  delegates  should  try  to  limit  the  subject  matter  of 
the  constitution  to  fundamentals  only  and  because  it  often  is 
difficult  to  distinguish  fundamentals  from  non-essentials. 
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a  set  of  criteria  should  be  formed  with  which  each  proposal 
can  be  tested.   In  The  State  Constitution:   Its  Function  and 
Form  For  Our  Time,  Frank  P.  Grad,  one  of  America's  foremost 
constitutional  authorities,  tried  to  develop  such  criteria. ^3 
His  article  is  reprinted  for  the  convention  delegates  in  Montana 
Constitutional  Convention  Commission's  Report  Number  4,  A 
Collection  of  Readings  on  State  Constitutions,  Their  Nature  and 
Purpose^  pages  71-103.   Briefly,  Grad  believes  the  following 
questions  should  be  asked  of  each  provision: 

The  basic  inquiry  in  evaluating  any  proposal  to 

include  a  particular  subject  or  provision  in  a 

state  constitution  should  be  whether  the  value  of 

embodying  this  proposal  in  higher  law,  beyond 

change  by  normal  lawmaking  processes,  is  greater 

than  the  cost  of  doing  so.   In  the  balancing 

process  necessary  to  reach  a  final  decision,  the 

importance  of  the  provision  to  the  people  and  to  i 

the  effective  government  of  the  particular  state  ' 

must  be  weighed  against  the  cost  in  terms  of  in-  I 

flexibility,  obsolescence,  decreased  responsibility  ' 

of  the  government,  constitutional  instability  j 

and  the  nullification  of  inconsistent  government  j 

action.   In  reaching  a  decision,  consideration  should  t 

also  be  given  to  whether  the  policy  embodied  in  the 

proposal  is  one  likely  to  endure,  or  whether  it  is 

likely  to  suffer  rapid  obsolescence  by  reason  of 

societal  or  technological  changes.   Another  factor 

to  be  considered  is  whether  adequate  means  other 

than  inclusion  in  the  constitution  are  available 

to  achieve  the  particular  objective. 14 

Once  these  questions  have  been  asked,  Grad  believes  a  final 
thought  should  be  considered: 

[I]n  view  of  the  fact  that  all  of  the  provisions 
in  a  state  constitution  operate  as  limitations 
on  the  legislature  and  on  the  government  as  a 
whole,  and  in  view  of  the  fact  that  the  cost  of 
including  a  proposal  is  likely  to  be  high  in  the 
terms  described,  the  burden  of  proof  concerning 
the  need  for  inclusion  should  be  squarely  on 
its  proponent,  and  any  doubts  on  the  issue  should 
be  resolved  against  inclusion  and  in  favor  of 
the  freedom  of  government  to  respond  to  emerging 
problems  without  constitutional  limitations, 
express  or  implied. 15 

In  a  similar  vein,  Dr.  Ellis  Waldron  inverted  Chief  Justice 
Denio's  principle  of  statutory  construction,  quoted  earlier. 


-18- 


LEGISLATIVE  POWER 


to  express  a  principle  of  constitutional  draftsmanship:   "In 
inquiring,  therefore,  whether  a  given  constitutional  provision 
is  required,  it  is  for  those  who  support  its  validity  to  show 
that  its  inclusion  is  necessary . "16 

For  the  most  part  delegates  to  the  1889  Constitutional  Convention 
did  not  follow  any  criteria  in  pruning  statutory  provisions 
from  the  constitution.   When  the  Montana  Constitution  of  1884, 
which  was  adopted  almost  verbatim  by  the  Convention  of  1889, 
was  submitted  to  the  people  for  their  approval,  the  delegates 
attached  an  explanatory  statement  entitled  "An  Address  to  the 
Voters  of  the  Territory  of  Montana."   In  that  statement  they 
said: 

While  it  may  appear  that  some  legislation  has 
crept  into  our  work,  yet  it  must  not  be  forgotten 
that  experience  has  demonstrated  the  fact  that  the 
wide  demands  of  the  State  require  certain,  and, 
perhaps,  manifold  restrictions  upon  legislative 
bodies,  and  the  only  way  to  reach  them  is  to  embody 
such  restrictions  in  the  Constitution  itself. 17 

Francis  Thorpe,  one  of  the  foremost  constitutional  historians 
and  authorities  in  1889,  wrote:   "the  conventions  in  Washington 
and  Montana  framed  a  legislative  code  rather  than  a  body  of 
fundamental  laws  for  the  new  states. "18   He  believed  both 
constitutions  were  examples  of  "The  American  People  Versus 
Themselves. "19   in  judging  the  Montana  Constitution,  Thorpe 
wrote : 

The  northwestern  states  cannot  avoid  the  evils 
of  civil  life  by  incorporating  into  their  fun- 
damental law  the  elaborate  and  repeated  proofs 
of  the  distrust  of  the  people  towards  those  who 
shall  be  elected  to  conduct  the  State  government. 
It  is  plain  that  these  conventions  lost  the 
opportunity  to  remedy  the  acknowledged  evils 
complained  of  by  the  people  of  some  of  the  older 
States  by  making  a  simple  organic  law  and  putting 
power  and  responsibility  in  the  hands  of  those  to 
whom  the  control  of  civil  affairs  is  to  come. 20 

Those  who  agree  with  Thorpe's  judgment  would  hope  that  the 
Montana  Constitutional  Convention  of  1971-72  does  not  also 
miss  its  "opportunity." 
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LOCAL  AND  SPECIAL  LEGISLATION 

Prohibitions  against  local  and  special  legislation  developed 
as  a  result  of  the  confusion  and  corruption  which  spread 
through  the  state  legislatures  during  the  nineteenth  century. 
However,  the  confusion  and  corruption  were  not  entirely  the 
fault  of  the  legislators.   Until  well  into  the  nineteenth 
century,  mobilization  of  enterprise  capital  in  the  form  of 
limited-liability  joint-stock  corporations  required  a  special 
act  of  legislation  to  secure  the  privileges  of  doing  business 
in  that  fashion.   In  a  sense,  the  "general  incorporation" 
statutes — pioneered  by  New  York  State  in  1811  and  spreading 
generally  to  other  states  through  the  second  and  third  quarters 
of  the  nineteenth  century — were  the  legal  foundation  of  modern 
American  capitalist  enterprise. 

The  general  incorporation  statute  in  essence  allowed  any  group 

meeting  certain  statutory  standards  to  secure  a  charter  by 

filing  articles  of  incorporation  with  a  designated  state  officer — 

in  Montana  the  secretary  of  state.   The  fact  that  prior  to  such 

statutes,  charters  were  a  special  privilege  to  be  secured  from 

the  legislature  and  the  further  fact  that  many  early  capital 

mobilizations  were  concerned  with  internal  improvements  such 

as  canals,  turnpikes  and  railroads  that  needed  powers  of 

eminent  domain  to  secure  rights-of-way  and  essential  monopolies      J 

of  service,  placed  tremendous  pressures  on  legislatures  re-  , 

sponsible  for  granting  the  charters.   In  the  common  historical       i 

view,  this  was  a  fulcrum  for  the  special-interest  activities         j 

that  corrupted  the  legislatures  during  the  middle  decades  of 

the  century,  and  led  to  growing  popular  distrust. 

Moreover,  legislatures  commonly  undertook  direct  regulation 
of  the  monopolistic  utilities  they  had  chartered,  only  gradually 
developing  or  allowing  specialized  regulatory  bodies  such  as 
public  service  commissions  to  exercise  these  controls.   This 
further  exposed  the  legislatures  to  great  special  interest 
pressures.   Similarly,  in  the  beginning  legislatures  had  no 
machinery  or  techniques  to  handle  private  concerns.   For 
example,  the  legislature  had  not  yet  given  the  courts  authority 
to  grant  divorces  or  to  change  names;  so  in  each  of  these 
instances,  the  legislature  had  to  enact  private  bills,  swelling 
the  legislative  workload.   Article  V,  Section  26  of  the  Montana 
Constitution, limiting  special  legislation,  is  virtually  a 
repository  of  all  the  unhappy  experiences  of  the  previous  cen- 
tury, during  which  time  functions  initially  accomplished  by 
special  legislation  were  gradually  placed  in  special  adminis- 
trative or  judicial  agencies,  or  handled  by  general  legislation 
such  as  the  general  incorporation  statutes. 
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Montana  and  thirty  other  states  have  constitutional  provisions 
which  prohibit  local  and  special  legislation. 21   in  general, 
a  local  law  is  considered  to  apply  only  to  the  government  of 
a  portion  of  the  state,  such  as  a  single  city  or  county; 
while  a  special  law  applies  to  "a  portion  of  the  state's 
people,  its  institutions,  or  its  economy  in  some  sense  other 
than  geographical. " 22   Local  legislation  normally  is  banned 
to  prevent  the  legislature  from  meddling  in  local  affairs 
and  to  allow  the  legislature  to  devote  most  of  its  time  to 
issues  which  affect  the  state  as  a  whole.   If  special  or 
private  laws  are  permitted,  the  influence  of  private  interests 
is  increased  and  more  opportunities  for  corruption  develop 
as  special  interests  seek  private  bills  from  the  legislature. 
Special  legislation  also  could  give  some  citizens  rights  or 
privileges  that  are  denied  to  others.   But   perhaps  the  major 
reason  special  legislation  is  forbidden  is  that  when  it  is 
allowed,  it  soon  dominates  the  legislative  calendar  and 
crowds  out  statewide  legislation. 

There  are,  however,  problems  with  prohibitions  of  local 
legislation.   It  is  contended  that  local  legislation  simply 
becomes  general  legislation. 23   in  other  words,  general  laws 
are  often  worded  so  that  they  can  apply  to  only  one  city  or 
county.   It  also  is  argued  that  because  Montana  is  a  large 
state  with  drastically  different  eastern  and  western  sections, 
there  is  a  need  for  laws  which  affect  only  one  area. 24 
However,  this  problem  seems  to  be  solved  by  Article  V,  Section 
26,  of  the  Montana  Constitution.   The  provision  specifically 
forbids  the  legislature  to  make  laws  on  more  than  eighty 
specified  subjects,  and  ends  with  a  general  prohibition: 
"In  all  other  cases  where  a  general  law  can  be  made  applicable, 
no  special  law  shall  be  enacted. "25   This  appears  to  leave 
open  the  possibility  that  where  a  general  law  cannot  be  made 
applicable  and  a  special  or  local  law  is  not  expressly  pro- 
hibited, such  a  special  or  local  law  might  be  enacted. 

The  problem  with  provisions  enumerating  forbidden  areas  is 
that  many  of  the  items  soon  become  dated  and  reflect  the 
problems  of  an  earlier  day.   Newer  constitutions  either  leave 
out  this  provision  (Connecticut  and  Hawaii)  or  simply  have  a 
general  prohibition  like  Alaska  [Art.  Ill,  Sec.  17]  and 
Illinois  [Art.  IV,  Sec.  13].   The  Illinois  provision  reads: 

The  General  Assembly  shall  pass  no  special  or 
local  law  when  a  general  law  is  or  can  be  made 
applicable.   Whether  a  general  law  is  or  can 
be  made  applicable  shall  be  a  matter  for  judicial 
determination. 26 

The  Illinois  provision  is  very  similar  to  the  last  sentence 
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of  the  Montana  provision.  Two  southern  states  which  recently 
have  revised  their  constitutions,  Virginia  and  Florida,  still 
enumerate  forbidden  subjects  of  legislation. 27 

The  question  of  special  legislation  is  discussed  further  in 
the  study  on  local  government  in  this  series  of  reports  for 
the  Montana  Constitutional  Convention. 


INITIATIVE  AND  REFERENDUM 


When  the  original  states  formed,  it  was  believed  that  frequent 
election  of  state  legislators  and  executives  was  the  only 
direct  check  the  people  needed  to  make  their  representatives 
responsible.   This  attitude  changed  during  the  1800s  as  state 
legislatures  fell  into  disrepute.   The  idea  developed  that  the 
people  needed  a  more  direct  voice  in  governmental  policies 
because  many  legislatures  were  controlled  by  political  machines 
or  corporations.   Devices  were  needed  that  would  bring  state 
government  back  under  the  control  of  the  people.   The  initiative 
and  referendum  did  not  take  power  away  from  the  legislatures; 
rather,  they  merely  allowed  the  people  to  bypass  dominated 
legislatures.   In  1898  South  Dakota  became  the  first  state  to 
adopt  direct  legislation. 28   m  little  more  than  ten  years 
the  initiative  spread  through  the  Western  states,  as  it  and 
the  referendum  became  major  objectives  of  the  Progressive 
movement.   Senator  Joseph  M.  Dixon,  who  later  led  Theodore 
Roosevelt's  Bull  Moose  Campaign,  led  the  movement  which  in 
1906  won  adoption  of  the  initiative  and  referendum  in  Montana. 
Alaska  is  the  only  state  to  adopt  the  initiative  and  referendum 
since  the  beginning  of  World  War  I;  however,  no  state  has 
repealed  these  measures. 


Initiative 


Twenty-one  state  constitutions  provide  for  the  initiative, 
which  gives  the  people  the  power  of  direct  legislation. 29 
Many  authorities  believe  the  initiative  is  not  a  limitation 
upon  the  legislature;  by  permitting  the  people  to  enact 
legislation,  the  initiative  merely  allows  the  people  to  by- 
pass lawmakers  when  they  are  unresponsive.   However,  other 
authorities  believe  the  initiative  is  the  ultimate  limitation 
upon  the  legislature  because  it  gives  the  legislative  function 
to  the  people.   There  are  two  major  forms  of  statutory  ini- 
tiatives— direct  and  indirect.   In  the  direct  initiative, 
proponents  circulate  a  petition  across  the  state  and  obtain 
the  required  number  of  signatures;  the  proposed  law  then  is 
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placed  on  the  ballot  at  the  next  general  election,  at  which 
time  the  people  as  a  whole  can  enact  or  reject  the  measure. 
In  the  indirect  initiative,  after  the  people  have  circulated 
petitions  and  have  obtained  the  necessary  signatures,  the 
proposed  law  is  submitted  to  the  legislature  for  consideration. 
The  legislature  may  enact  the  measure  or  a  substitute,  in 
which  case  both  go  before  the  voters.   If  the  legislature  fails 
to  act  upon  the  bill  within  a  specified  period  of  time,  the 
measure  is  automatically  placed  on  the  ballot. 

The  procedures  which  must  be  followed  in  using  the  initiative 
differ  from  state  to  state.   Article  V,  Section  1  of  the  Montana 
Constitution  provides  for  the  direct  initiative.   In  Montana, 
advocates  of  a  measure  must  obtain  enough  signatures  to  equal 
8  percent  of  the  votes  cast  in  the  last  gubernatorial  election 
in  each  of  two-fifths  (23)  of  the  counties;  the  total  number 
of  signers  statewide  must  equal  8  percent  of  the  votes  cast 
in  the  last  gubernatorial  election.   If  sufficient  signatures 
are  obtained,  the  measure  is  placed  on  the  ballot  at  the  next 
general  election.   The  Montana  provision  further  specifies 
that  the  petitions  must  be  filed  with  the  secretary  of  state 
at  least  four  months  before  the  next  election  and  that  each 
petition  must  contain  the  full  text  of  the  proposed  law.   The 
people  are  forbidden,  however,  to  use  the  initiative  to  pro- 
pose appropriation  bills,  local  and  special  legislation  (as 
defined  in  Article  V,  Section  26)  and  constitutional  amendments 
and  conventions.   The  Montana  initiative  is  called  a  statutory 
initiative  because  it  cannot  be  used  to  propose  constitutional 
amendments.   The  people  in  fifteen  states  have  the  power  to 
propose  constitutional  amendments  through  the  initiative. 

Since  1906,  thirty  initiatives  have  been  proposed  in  Montana; 
fourteen  of  them  have  been  passed  by  the  people. 30 

Referendum 


Twenty-three  states  provide  for  the  referendum,  a  device  by 
which  the  people  can  void  acts  of  the  legislature. ^1   In 
Montana,  laws  which  deal  with  appropriations  or  are  necessary 
to  the  "preservation  of  the  public  peace,  health,  or  safety" 
and  local  and  special  legislation  (as  defined  in  Article  V, 
Section  26)  are  excepted.   There  are  two  types  of  referendum, 
and  the  Montana  Constitution  [Art.  V,  Sec.  1]  provides  for  both. 
First,  the  legislature  may  refer  to  the  people  any  measure  it 
has  passed  for  their  approval  or  rejection.   For  example,  the 
1971  Legislature  referred  the  question  of  a  sales  tax  to  the 
voters.   In  the  same  category  there  are  types  of  legislation 
which  the  Constitution  commands  the  legislature  to  refer  to 
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the  people;  for  example,  constitutional  amendments  [Art.  XIX, 
Sec.  9]  and  all  laws  incurring  a  state  debt  over  $100,000 
[Art.  XIII,  Sec.  2].   The  second  form  is  the  petition  referendum. 
Under  this  provision,  petitions  are  circulated  across  the  state; 
if  enough  signatures  are  obtained,  then  the  law  must  be  placed 
on  the  ballot  for  approval  or  rejection. 

The  procedure  by  which  the  referendum  is  accomplished  differs 
from  state  to  state,  but  the  number  of  required  signatures  is 
normally  less  than  that  required  for  the  initiative.   In 
Montana,  5  percent  of  the  legal  voters  of  the  state — a  niamber 
based  on  the  total  number  of  votes  cast  in  the  last  guberna- 
torial election--must  sign  the  petitions.   In  addition,  at 
least  5  percent  of  the  voters  in  each  of  two-fifths  (23) 
of  the  counties  must  sign  the  petitions.   The  petitions,  which 
must  contain  the  complete  text  of  the  referendum,  must  be 
filed  with  the  secretary  of  state  no  later  than  six  months 
after  the  legislature  passed  the  legislation.   In  Montana  the 
law  concerned  is  in  full  effect  until  the  election,  unless 
15  percent  of  the  legal  voters  of  a  majority  of  the  state's 
counties  sign  the  petition.   Like  the  initiative,  the  refer- 
endum must  be  voted  on  at  the  next  general  biennial  election 
unless  the  legislature  specifies  a  special  election  approved 
by  a  majority  of  each  legislative  chamber.   Article  V,  Section 
1  exempts  both  the  referendum  and  the  initiative  from  the 
executive  veto. 

Since  the  referendum  was  adopted  in  1906,  thirteen  petition 
referenda  have  reached  the  ballot  and  five  have  been  passed 
by  the  people.   Twenty-eight  legislative  referenda  have 
reached  the  ballot  and  twenty  have  passed. ^2 


Conclusions 


Advocates  of  the  initiative  and  referendum  argue  that  the 
two  measures  make  other  limitations  restricting  the  legislature 
insignificant,  and  yet  do  not  prevent  the  legislature  from 
performing  its  duties  efficiently.   Advocates  like  to  say 
that  the  referendum  and  initiative  can  be  used  as  "guns  behind 
the  door."   If  the  legislature  refuses  to  pass  needed  legisla- 
tion or  passes  legislation  detrimental  to  the  people,  the 
people  can  completely  bypass  the  legislature  to  correct  the 
matter.   In  this  way,  advocates  argue,  the  people  can  prevent 
a  malapportioned  or  dominated  legislature  from  ignoring  their 
will. 33 

Opponents  reply  that  although  the  referendum  and  initiative 
can  prevent  or  resolve  legislative  deadlocks  (for  example, the 
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sales  tax  issue  the  1971  Montana  Legislature  referred  to  the 
people) ,  they  also  encourage  the  legislature  to  "pass  the 
buck."   Opponents  also  believe  that  the  initiative  and 
referendum  ask  too  much  of  the  voter.   In  their  opinion,  these 
devices  only  serve  to  confuse  voters  because  they  are  so  tech- 
nical. 34 

The  most  famous  example  of  an  initiative  in  Montana  history 
was  Initiative  28.   During  the  1922  Legislature,  Governor 
Dixon  found  it  impossible  to  pass  an  adequate  mining  tax.   He 
and  other  supporters  of  the  tax  carried  on  the  fight  with 
Initiative  28,  which  proposed  a  graduated  license  tax  on  the 
gross  proceeds  of  mines.   The  miners  became  so  outraged  with 
the  proposal  and  Dixon's  other  Progressive  tendencies  that  they 
stepped  up  their  campaign  against  his  re-election  in  1924. 
They  centered  their  opposition  against  Dixon  rather  than  the 
initiative,  and,  as  a  result,  Dixon  lost  his  bid  for  re-election, 
but  Initiative  28  passed  by  22,048  votes. 35   Dixon  lost  the 
governorship,  but  ironically  the  forms  of  direct  legislation 
which  he  had  done  so  much  to  have  the  state  adopt  in  1906 
enabled  him  to  win  the  biggest  battle  of  the  election. 36 

The  Montana  provision  for  the  initiative  and  referendum 
raises  two  issues: 

1.  The  demand  that  the  petitions  be  signed  by  8  percent 
of  the  voters  in  each  of  twenty-three  counties  (two-fifths  of 
the  total  number  of  counties  in  Montana)  may  not  be  equitable. 
The  state's  twenty-three  smallest  counties  have  a  total  popula- 
tion of  62,010,  while  Montana's  eight  urban  areas  have  a 
population  of  374,661.   Both  Yellowstone  and  Cascade  counties 
have  larger  populations  than  the  combined  population  of  Montana's 
twenty-three  smallest  counties;  yet,  they  cannot  use  the 
initiative  or  referendum  to  meet  distinctively  urban  problems 
without  going  to  rural  counties  for  support. 

2.  Should  the  initiative  power  be  expanded  to  allow  the 
people  to  call  a  constitutional  convention  or  should  that 
matter  remain  solely  with  the  legislature  to  initiate? 


EXECUTIVE  VETO 


The  executive  veto  is  a  limitation  and  check  on  the  power  of 
the  legislature.   In  all  but  three  states,  every  bill  passed 
by  the  legislature  must  be  approved  by  the  governor.   Most 
constitutional  authorities  believe  that  the  theory  of  the 
balance  and  check  of  power  demands  an  executive  veto.   This 
belief  is  reflected  in  the  constitutions  of  forty-nine  of 
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the  fifty  states;  all  but  North  Carolina  provide  for  an 
executive  veto.   However,  Maryland  [Art.  Ill,  Sec.  52B] 
and  West  Virginia  [Art.  IV,  Sec.  51B]  do  not  send  their 
appropriation  bills  to  the  governor;  appropriation  bills 
automatically  become  law. 37 

Two  steps  in  the  veto  procedure  are  of  crucial  importance  to 
legislative  power — the  legislative  vote  required  to  overturn 
a  veto,  and  the  ability  of  the  legislature  to  reconvene  after 
adjournment  to  reconsider  measures  vetoed  at  the  end  of  the 
session.   Montana  [Art.  V,  Sec.  40]  and  thirteen  other  states 
require  two-thirds  of  the  members  present  in  both  houses  to 
overturn  a  veto;  twenty-two  states  require  two-thirds  of  the 
members  elected  to  both  houses;  one  demands  three-fourths  of 
the  members  elected;  six  require  three-fifths  of  those  elected 
or  present,  and  six  demand  only  a  majority  of  the  elected  mem- 
bers of  both  houses. 38   in  the  last  case,  the  governor's  veto 
may  bear  little  more  weight  than  an  advisory  statement. 

The  opposite  situation  develops  when  the  governor's  veto  is 
absolute.   This  happens  when  the  governor  vetoes  measures 
after  the  legislature  has  adjourned,  and  the  legislature  is 
unable  to  reconvene  to  consider  the  vetoed  measures.   This 
is  the  situation  in  Montana  and  in  all  other  states  whose 
legislatures  are  not  continuous  bodies  or  cannot  reconvene 
to  consider  post-session  vetoes.   The  constitutions  of  Hawaii, 
California,  Missouri,  Louisiana  and  New  Jersey  provide  for 
post-veto  sessions. 39   Montana  [Art.  VII,  Sec.  13]  and  forty- 
two  other  states  give  their  governors  the  item  veto--the  right 
to  veto  items  in  appropriations  bills. 40 

When  the  legislature  is  in  session,  every  law  which  the 
governor  does  not  veto  or  sign  after  a  certain  number  of  days 
automatically  becomes  law.   In  Montana,  the  period  is  five 
days  [Art.  VII,  Sec.  12].   Once  the  legislature  has  adjourned, 
the  procedure  changes.   Fourteen  states,  among  them  Montana 
[Art.  VII,  Sec.  12],  give  their  governors  the  "pocket  veto." 
In  these  states,  every  bill  the  governor  does  not  sign  is 
dead.   The  reverse  is  true  in  most  states.   In  twenty-nine 
states  a  measure  becomes  law  if  the  governor  does  not 
specifically  veto  it;  in  Iowa  the  governor  must  sign  or  veto 
all  bills. 41 

As  mentioned  above.  Article  V,  Section  40  of  the  Montana 
Constitution  requires  the  legislature  to  submit  orders, 
resolutions  and  votes  of  the  two  houses  to  the  governor  for 
his  signature.   However,  the  section  goes  on  to  exempt  from 
this  requirement  those  motions  which  deal  with  the  adjourn- 
ment of  the  legislature  or  with  the  private  business  of  the 
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two  houses.   Section  1  of  Article  V  also  exempts  the  initiative 
and  referendum  from  the  governor's  veto.   The  Montana  Legislative 
Council  has  recommended  that  Section  40  of  Article  V  be  clarified 
so  that  constitutional  amendments,  like  other  forms  of  direct 
legislation,  do  not  have  to  be  sent  to  the  governor  for  his 
signature. 4  2 

The  veto  power  is  discussed  further  in  the  study  on  the  executive 
in  this  series  of  reports  for  the  Montana  Constitutional  Convention. 

JUDGE  OF  ELECTIONS,  RETURNS  AND  QUALIFICATIONS 

Section  9  of  Article  V  states:   "Each  house  shall  choose  its 
other  officers,  and  shall  judge  of  the  elections,  returns,  and 
qualifications  of  its  members."   All  other  states  have  similar 
provisions,  which  are  specific  grants  of  power  by  the  people 
to  the  legislature.   The  Montana  Supreme  Court  has  described 
the  provision  as  a  grant  of  "power  necessary  to  the  existence 
and  independence  of  each  house  as  an  instrumentality  of 
government . "43   Montana  courts  have  ruled  that  the  legislature 
is  the  sole  judge  of  the  elections,  returns  and  qualifications 
of  its  members.   They  have,  in  fact,  refused  to  settle  con- 
tested elections: 

This  power,  emanating  from  the  sovereign  people, 
cannot  be  delegated  by  either  house  or  both  acting 
together;  and  likewise  neither  house  possesses  the 
power  to  divest  itself  of  the  authority  thus  con- 
ferred upon  it.   So  long  as  the  constitution  stands 
as  it  is  now  written,  no  officer,  individual,  court, 
or  other  tribunal  can  infringe  upon  the  exclusive 
prerogative  of  each  house  to  determine  for  itself 
whether  one  who  presents  himself  for  membership  is 
entitled  to  a  seat. 44 


The  court  has  held,  however,  that  the  constitutional  section 
does  not  block  a  recount  of  votes  in  a  legislative  election. 45 
In  addition,  it  has  been  established  that  a  federal  court  can 
intervene  if  the  legislature  in  judging  the  qualifications  of 
a  member  denies  him  any  right  guaranteed  by  the  United  States 
Constitution  or  demands  of  him  qualifications  not  in  the  state 
constitution.   That  happened  in  Georgia  in  1966  when  the 
legislature  refused  to  seat  Julian  Bond  because  of  his  state- 
ments against  the  Vietnam  War  and  the  draft  system.   The  United 
States  Supreme  Court  ruled  that  the  legislature  had  denied 
Bond  his  constitutional  rights  under  the  First  Amendment  and 
ordered  the  legislature  to  seat  him. 46 
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LEGISLATIVE  VACANCIES 


Twenty-seven  constitutions  provide  for  legislative  vacancies 
to  be  filled  by  election,  twelve  as  provided  by  law,  five  by 
gubernatorial  appointment,  four  by  appointment  by  the  county 
commissioners  from  the  county  or  counties  where  the  vacancy 
occurs,  one  by  appointment  according  to  law,  and  one  has  no 
provision. 47   of  the  ten  recent  constitutions,  Alaska,  Hawaii, 
Connecticut  and  Michigan  and  the  Arkansas  draft  constitution 
provide  that  vacancies  be  filled  as  provided  by  law. 48   The 
Alaska  and  Hawaii  constitutions  also  provide  that  if  no  pro- 
vision is  made  by  the  legislature,  the  governor  will  fill  the 
vacancy  by  appointment.   The  Virginia  and  Florida  constitutions 
state  that  vacancies  will  be  filled  by  election  as  provided  by 
law. 49   However,  the  Virginia  provision  is  more  elaborate  than 
the  Florida  provision.   If  the  vacancy  occurs  during  the 
legislative  session,  the  legislature  issues  the  writs  of 
election;  if  the  vacancy  occurs  while  the  legislature  is  not 
in  session,  the  governor  issues  the  writs  of  election  as 
provided  by  law. ^0   The  Idaho  draft  provision  states  that 
vacancies  will  be  filled  according  to  law,  except  that  an  un- 
expired senate  term  must  be  filled  at  the  next  legislative 
election  unless  it  is  filled  by  a  special  election  as  pre- 
scribed by  statute. 51 

The  Illinois  Constitution  provides  that  a  vacancy  must  be 
filled  by  appointment  according  to  law  within  thirty  days 
after  it  occurs,  and  that  the  office  must  be  filled  by  a  mem- 
ber of  the  same  political  party  as  the  former  legislator.   If 
the  vacancy  occurs  in  a  senatorial  district  "with  more  than 
twenty-eight  months  remaining  in  the  term,  the  appointed  Senator 
shall  serve  until  the  next  general  election,  at  which  time  a 
Senator  shall  be  elected  to  serve  for  the  remainder  of  the 
term. "52 

The  Maryland  draft  provision  states  that  vacancies  will  be 
filled  as  prescribed  by  law.   It  stipulates,  however,  that  a 
legislator  must  be  replaced  by  a  member  of  the  same  political 
party.   It  further  states:   "An  appointee  shall  serve  only 
until  the  next  general  election  held  at  least  ninety  days 
after  the  vacancy  occurs. "53   in  other  words,  if  the  appoint- 
ment is  made  within  ninety  days  of  a  general  election,  it 
continues  through  the  immediate  election  to  the  following  one. 

Montana's  constitutional  provision  on  legislative  vacancies 
has  undergone  a  complete  metamorphosis  since  1889.   Originally, 
it  provided  that  all  vacancies  were  to  be  filled  by  elections 
called  by  the  governor;  today  no  constitutional  provision  on 
the  subject  exists. 
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In  its  original  form.  Article  V,  Section  45,  of  the  1889 
Montana  Constitution  provided:   "When  vacancies  occur  in 
either  house  the  Governor  or  the  person  exercising  the  functions 
of  the  Governor  shall  issue  writs  of  election  to  fill  the  same." 
The  people  amended  this  provision  in  1931  to  provide  that 
county  commissioners  were  to  appoint  persons  to  fill  vacancies 
caused  by  death: 

When  vacancies,  caused  by  death,  occur  in  either 
house  of  the  legislative  assembly,  such  vacancies 
shall  be  filled  by  appointment  by  the  board  of 
county  commissioners  of  the  county  from  which  such 
vacancy  occurs.   All  vacancies  occurring  from 
other  cause  shall  be  filled  by  election  upon 
proclamation  of  the  governor. ^4 

In  1966  the  people  repealed  this  article;  a  later  statute  pro- 
vides that  the  county  commissioners  of  the  district  where  the 
vacancy  occurs  are  to  appoint  the  replacement . 55   in  districts 
composed  of  more  than  one  county,  the  commissioners  of  the 
several  counties  jointly  make  the  appointment. 
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BICAMERAL  OR  UNICAMERAL 

A  central  issue  in  legislative  structure  is  whether  the 
legislature  should  be  composed  of  one  or  two  chambers.   Many 
believe  that  the  final  choice  will  greatly  affect  how  the 
legislature  performs  its  duties.   The  legislature  should 
represent  the  people  and  enact  the  will  of  the  majority  with 
due  regard  for  the  state's  minorities.   In  considering  the 
arguments  for  and  against  bicameralism  and  unicameralism,  the 
reader  should  ask:   "Which  system  will  enable  the  legislature 
to  best  accomplish  its  work?" 

Montana  has  a  bicameral  legislature  composed  of  a  senate  and 
a  house  of  representatives.   Section  1  of  Article  V  of  the 
Montana  Constitution  states:   "The  legislative  authority  of 
the  state  shall  be  vested  in  a  legislative  assembly,  consisting 
of  a  senate  and  house  of  representatives . "   There  was  no  recorded 
opposition  to  bicameralism  in  the  Montana  Constitutional  Convention 
of  1889;  apparently,  the  delegates  did  not  even  discuss  unicam- 
eralism on  the  floor. ^  According  to  one  contemporary  observer, 
there  Vi7as  a  great  suspicion  of  legislators  in  1889,  and  the 
constitutions  adopted  that  year  in  Montana,  V^Jashington,  and 
North  and  South  Dakota  epitomized  the  belief  that  "the  governments 
would  at  best  be  entrusted  to  untrustworthy  officials. "^   There- 
fore, the  delegates  did  not  substantially  question  the  belief 
that  two  houses  were  needed  to  check  each  other's  possible  evil 
intentions.   Today,  however,  the  situation  has  changed;  vigorous 
debate  rages  between  unicameralists  and  bicameralists .   The 
Montana  legislature  considered--but  rejected — amendments  that  would 
have  created  a  unicameral  legislature  in  1937  and  more  recently 
in  1967  and  1969. 

Nationally  the  dormant  unicameral  issue  was  raised  in  19  64  when 
the  United  States  Supreme  Court  ruled  in  Reynolds  v.  Sims-^  that 
the  states  no  longer  could  follow  the  analogy  of  the  federal 
government  and  apportion  one  house  according  to  geography  (the 
"little  federal"  analogy — one  senator  for  each  county).   The 
court  ruled  that  "seats  in  both  houses  of  a  bicameral  legislature 
must  be  apportioned  on  a  population  basis.  "**   Originally,  a  major 
argument  for  two  houses  was  that  each  should  represent  different 
interests;  in  fact,  the  proponents  of  bicameralism  stressed  that 
the  more  the  two  houses  differed  in  organization  and  composition, 
the  more  meaningful  and  valid  their  checks  on  each  other. ^   Now 
that  both  houses  are  apportioned  according  to  population,  many 
question  the  need  for  a  second  house. 
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In  Montana,  the  split  in  party  control  of  the  senate  and  house  of 
representatives  during  six  of  the  last  ten  legislative  sessions 
and  the  resulting  deadlocks  and  special  sessions  have  been  the 
major  concern  of  unicameral ists . 

History 

There  is  no  easy  explanation  of  why  bicameralism  is  so  prevalent 
among  the  American  states,  but  only  one  state,  Nebraska,  has  a 
unicameral  legislature.   One  answer  often  given  is  that  the  states 
merely  emulated  the  national  government  and  the  English  Parlia- 
ment, which  have  bicameral  legislatures.   But  the  reasons  why 
these  governments  are  bicameral  do  not  now  apply  to  the  states. 
The  British  and  U.S.  federal  governments  have  two  legislative 
houses  because  each  one  represents  different  interests;  at  present, 
on  the  other  hand,  both  chambers  of  state  legislatures  are  based 
on  population.   In  the  government  of  the  United  States,  the  house 
of  Representatives  is  based  on  population  and  is  representative 
of  the  people,  while  the  Senate  is  based  on  geography  and  is 
representative  of  the  states.   In  Parliament,  the  House  of 
Commons  represents  the  people  and  the  House  of  Lords  the  nobility. 
But  in  reality.  Parliament  no  longer  represents  balanced 
bicameralism  because  the  Lords  have  lost  most  of  their  political 
power  and  no  longer  have  an  absolute  veto  over  the  Commons.   One 
English  historian  wrote  of  Parliament: 

Political  institutions  that  stand  the  test  of  time  are 
organisms  subsisting  upon  their  adaptability  to  their 
environment  and  ever  changing  with  the  conditions  of 
their  existence.   Parliament  is  not  bound  up  with  any 
political  theory  or  any  transient  constitution;  it  has 
been  the  tool  of  monarchs,  of  oligarchs  and  of  democrats.^ 

The  bicameralism  of  Parliament  was  "the  product  of  historical 
events  rather  than  a  premeditated  governmental  scheme."'   The 
bicameralism  of  the  American  colonies  and  states  developed  in 
the  same  way;  it  developed  to  meet  the  needs  of  different 
interests  and  today  these  different  interests  no  longer  exist. 
But  unlike  Parliament,  the  y\inerican  institution  did  not  change; 
instead,  a  political  philosophy  developed  to  justify  and  maintain 
it. 

Bicameralism  developed  in  America  to  meet  the  common  people's 
demand  that  government  be  more  responsive  to  their  will.   In 
the  seventeenth  century  alnost  all  the  colonial  governments 
were  unicameral,  but  by  176  3  only  Pennsylvania  and  Delaware 
retained  unicameral  legislatures.   "As  a  rule  colonial 
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governmental  organizations,  whether  royal  or  proprietary, 
provided  for  the  natural  evolution  of  two  houses. "8   It  was, 
in  fact,  remarkable  that  any  of  tho  colonies  retained  unicameral 
governments . ^ 

[W]hen  the  insistent  demand  of  the  colonists  secured 
for  them  the  right  to  participate  in  formulating 
governmental  policies,  their  representatives  joined 
with  the  colonial  governor  and  his  council  of 
assistants  in  a  single  legislative  body.^^ 

These  representatives  sat  with  the  governor's  council  but  the 
two  did  not  fuse.   The  one  body  came  to  represent  the  landed 
interests  and  the  other  the  people,  and  their  bickering 
eventually  led  to  separation  into  two  distinct  chambers. 

An  excellent  example  of  this  process  was  Massachusetts,  which 
developed  America's  first  bicameral  legislature.   The  Massachu- 
setts government  began  as  a  private  corporation  which  was 
fortunate  enough  to  bring  its  charter  to  the  New  World  where 
it  was  free  of  the  direct  oversight  of  the  English  government. 
According  to  the  charter,  only  shareholders  were  to  have  a 
voice  in  the  government  of  the  colony,  but  at  the  first  meeting 
of  the  stockholders  in  the  New  World,  other  settlers  also 
demanded  a  voice.   Necessity  and  compromise  soon  led  to  the 
addition  of  a  popular  body  to  the  government  and  to  the  eventual 
formation  of  a  bicameral  legislature.   At  first  the  two  groups 
sat  together,  but  eventually  disputes  led  to  their  separation. 
The  two  bodies  became  so  angry  at  each  other  while  trying  to 
decide  the  ownership  of  a  sow  that  they  separated  into  two 
houses.   The  Massachusetts  bicameral  legislature,  like  Parliament 
and  the  legislatures  of  the  other  colonies,  was  the  "product 
of  an  accommodation  of  divergent  social  interests .  "^■'■ 

For  the  most  part,  when  the  colonies  became  states  they  retained 
the  system  with  which  they  were  familiar;  Vermont,  however, 
entered  the  union  with  a  unicameral  legislature.   During  the 
formation  of  the  states  and  the  national  government,  a  political 
philosophy  developed  to  insure  that  the  new  state  and  federal 
constitutions  incorporated  bicameralism.   The  major  architect 
of  this  philosophy  was  John  Adams,  whose  paper.  Thoughts  on 
Government,  was  used  in  the  drafting  of  the  constitutions  of 
North  Carolina,  Virginia,  New  Jersey,  New  York  and  Massachusetts 
and  whose  other  paper,  A  Defense  of  the  Constitutions  of 
Government  of  the  United  States,  was  the  major  defense  of 
bicameralism  during  the  radification  of  the  Federal  Constitution. ^^ 
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Adams  thought  America  was  drifting  toward  social  revolution, 
so  he  seized  upon  "the  separation  of  powers  institutionalized 
in  bicameralism  as  the  best  hope  for  maintaining  stability, 
human  rights,  and  the  leadership  of  the  Whig  revolutionaries 
in  the  succession  governments. "13   He  stressed  reason  demanded 
a  second  house,  independent  of  the  people  and  their  represent- 
atives, which  could  check  their  hasty  legislation  and  attempts 
to  usurp  the  rest  of  government.   He  believed  the  lower  house 
"should  be  in  miniature  an  exact  portrait  of  the  people  at 
large.   It  should  think,  feel,  reason,  and  act  like  them. "14 
But  he  did  not  advocate  universal  manhood  sufferage  to  accomplish 
this  goal.   Rather,  he  advocated  property  qualifications  for 
voting  and  office-holding  to  bolster  the  effect  of  the  bicameral 
check  upon  the  people.   In  his  day  these  qualifications  were 
common  and  an  accepted  practice. ^^  Like  women  and  children,  men 
without  property  could  not  vote  or  hold  office  in  most  of  the 
states.   This  assured  Adams  that  the  members  of  the  lower  house 
would  act  with  at  least  some  responsibility. 

Class  representation,  then,  was  a  major  tenet  in  this  political 
philosophy  and  a  major  component  of  bicameralism: 

Under  the  earliest  state  constitutions  there  were 
higher  property  qualifications  for  membership  in  the 
state  senate,  and  for  the  privilege  of  voting  for 
senators,  than  in  the  case  of  the  other  branch  of 
the  legislature;  so  that  the  two  houses  were  elected 
by  different  constituencies  and  represented  somewhat 
different  social  and  economic  groups  or  interests. 16 

For  excimple,  in  North  Carolina  any  man  who  paid  taxes  could  vote 
for  candidates  to  the  lower  house,  but  only  those  who  owned  at 
least  fifty  acres  could  vote  for  senatorial  candidates.   A  man 
had  to  own  at  least  100  acres  to  be  a  candidate  for  the  house 
and  at  least  300  to  be  a  candidate  for  the  senate.   Not  all 
states  were  the  same.   Some  states  omitted  property  requirements 
for  voting  and  others  omitted  them  for  qualifications  to  office, 
but  all  the  states  had  one  or  the  other. -^^   The  philosophy 
stressed  that  for  the  check  of  the  second  house  to  be  meaningful, 
the  two  houses  had  to  be  composed  of  different  interests.   The 
senate  assured  the  wealthy  that  they  would  select  and  compose 
one  body  of  the  legislature;  it  guaranteed  them  an  opportunity 
to  check  the  radical  or  hasty  legislation  of  the  common  people. 
Thus,  what  had  developed  to  make  government  more  responsive  to 
the  people  became  a  device  to  check  their  will. 

When  the  federal  Constitutional  Convention  adopted  a  bicameral 
legislature,  it  set  the  pattern  and  all  states  thereafter 
entering  the  union  adopted  bicameral  legislatures.   As  the  1800s 
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progressed,  unicameralism  lapsed  into  disuse.   By  1836,  Pennsyl- 
vania, Georgia  and  Vermont  had  added  second  chambers  and  no 
state  in  the  union  had  a  unicameral  legislature.   Bicameralism 
with  its  checks  on  hasty  legislation  had  become  so  established 
by  1850  that  in  the  Indiana  Constitutional  Convention  a  proposal 
for  a  unicameral  legislature  was  met  with  laughter .  ■'■^   However, 
this  trend  reversed  itself  at  the  turn  of  the  century  when  some 
of  the  major  tenets  of  the  bicameral  philosophy  disappeared. 
Jacksonian  democracy  and  the  Civil  War  had  granted  universal 
manhood  sufferage  and  property  requirements  no  longer  existed. 
Also  the  checks  of  bicameralism  had  lost  some  of  their  validity 
because  both  houses  were  composed  of  virtually  the  same  type  of 
people  and  interests. 

In  the  early  1900s  during  the  Progressive  Era,  unicameralism 
came  into  vogue  again.   The  Progressives  were  concerned  primarily 
with  reforming  America's  city  governments . ^^   At  a  time  of  great 
corruption  in  the  cities,  they  succeeded  in  discarding  the  complex 
bicameral  form  of  city  government  with  all  its  alleged  checks  on 
corruption  and,  in  an  effort  to  fix  responsibility,  substituted 
the  unicameral  mayor-council  and  council-manager  forms  of  city 
government. 

Successful  with  municipal  reform,  the  Progressives  turned  to 
the  states;  by  1920,  ten  states  had  considered  adoption  of 
unicameral  legislatures.^^   The  movement  then  waned  as  the 
prosperity  of  the  middle  19203  led  the  nation  to  lose  interest 
in  reform, 21  but  the  Great  Depression  of  the  1930s  led  the  nation 
to  again  search  for  answers  to  its  problems. ^^   In  19  37 
unicameralism  went  into  effect  in  Nebraska,  and  twenty-two  other 
states  (Montana  among  them)  considered  its  adoption. 2  3   The 
drive  for  unicameralism  again  sputtered  as  World  War  II  broke 
out;  it  remained  dormant  until  the  U.S.  Supreme  Court  handed 
down  its  Reynolds  v.  Sims  decision.   Today,  unicameralism  is 
again  a  vital  and  controversial  issue  in  the  reform  of  state 
government. 

Arguments  For  and  Against  Bicameralism  and  Unicameralism 

The  central  debate  between  bicameralists  and  unicameralists  still 
revolves  around  the  argioments  John  Adams  compiled.   Two  basic 
philosophies  of  man  are  involved  in  the  controversy.   Adams 
argued  that  although  most  men  may  be  motivated  by  benevolence 
and  good  intentions,  most  or  all  frequently  transgress  and  all 
"confine  their  benevolence  to  their  families,  relations  .  .  . 
village,  city,  county,  province,  and  that  very  few  indeed 
extend  it  impartially  to  the  whole  community."   Therefore,  he 
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reasoned  that  if  most  people  were  capable  of  preferring  their 
own  interests  or  those  of  their  families  and  communities  to 
those  of  the  nation  as  a  whole,  some  "provision  must  be  made 
in  the  Constitution  in  favor  of  justice,  to  compel  all  to 
respect  the  common  right,  the  public  good,  the  universal  law 
in  preference  to  all  private  and  partial  considerations ." 24 
Adams  wanted  private  property  protected,  and  he  firmly  believed 
that  a  two-house  legislature  was  necessary  to  guarantee  this 
because: 

A  single  assembly  is  liable  to  all  the  vices,  follies, 
and  frailties  of  an  individual;  subject  to  fits  of 
humor,  starts  of  passion,  flights  of  enthusiasm, 
partialities  or  prejudice,  and  consequently  productive 
of  hasty  results  and  absurd  judgments. 25 

The  opposing  philosophy  was  that  of  the  democrat,  exemplified 
by  Benjamin  Franklin  who  asked:   "May  not  the  wisdom  brought 
to  the  legislature  by  each  member  be  as  effectual  a  barrier 
against  the  impulses  of  passion,  etc,  when  the  members  are 
united  in  one  body,  as  when  they  are  divided?"   He  reasoned 
that  if  one  chamber  could  check  the  other,  then  one  that  was 
under  the  influence  of  passion,  haste,  folly,  and  the  spirit 
of  encroachment  could  "obstruct  the  good  proposed  by  the 
other,  and  frustrate  its  advantages  to  the  public. "^^   An 
anonymous  contemporary  of  Franklin  gave  the  classic  statement 
of  the  virtues  of  a  unicameral  legislature  which  was,  of 
course,  in  direct  opposition  to  Adams'  version: 

The  highest  responsibility  is  to  be  attained  in  a 
simple  structure  of  government,  for  the  great  body 
of  the  people  never  steadily  attend  to  the  operations 
of  government,  and  for  the  want  of  due  information 
are  liable  to  be  imposed  upon.   If  you  complicate 
the  plan  by  various  orders,  the  people  will  be  per- 
plexed and  divided  in  their  sentiment  about  the 
sources  of  abuses  or  misconduct;  some  will  impute 
it  to  the  senate,  others  to  the  house  of  represent- 
atives, and  so  on,  that  the  interposition  of  the 
people  may  be  rendered  imperfect  or  perhaps  wholly 
abortive.   But  if  .  .  .  you  vest  all  the  legislative 
power  in  one  body  of  men  (separating  the  executive 
and  the  judicial),  elected  for  a  short  period,  and 
necessarily  excluded  by  rotation  from  permanency 
and  guarded  from  precipitancy  and  surprise  by 
delays  imposed  on  its  proceedings,  you  will  create 
the  most  perfect  responsibility;  for  then,  whenever 
the  people  feel  a  grievance,  they  cannot  mistake  the 
authors  and  will  apply  the  remedy  with  certainty  and 
effect,  discarding  them  at  the  next  election. 27 
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There  are  two  famous  analogies  which  praise  and  fault  bicamer- 
alism.  George  Washington  was  reputed  to  have  been  asked  at  a 
dinner  why  the  United  States  had  copied  England  in  having  a 
"select  as  well  as  a  popular  House  in  our  Congress."   He  had 
just  been  served  a  steaming  cup  of  tea,  a  portion  of  which  he 
poured  into  his  saucer.   He  then  answered: 

This  cup  is  the  House  of  Representatives.   Its  contents 
have  come  directly  from  the  people,  who  may  be  in  a 
state  of  great  excitement.   This  saucer  is  the  Senate, 
in  which  I  can  hold  the  scalding  liquid  till  its  heat 
has  subsided  enough  to  make  it  safe  to  drink. 28 

On  the  other  hand,  Benjamin  Franklin  made  an  analogy  between 
a  bicameral  legislature  and  the  famous  two-headed  snake  of 
political  fables.   He  said: 

She  was  goinq  to  a  brook  to  drink,  and  in  her  way 
was  to  pass  through  a  hedge,  a  twig  of  which  opposed 
her  direct  course;  one  head  chose  to  go  on  the  right 
side  of  the  twig,  and  the  other  on  the  left;  so  that 
time  was  spent  in  the  contest,  and,  before  the 
decision  was  completed,  the  poor  snake  died  with 
thirst. 29 


Arguments  For  Bicameralism 

There  are  few  arguments  asserted  for  bicameralism  because  few 
people  since  John  Adams  have  felt  it  needed  defense.   It  will 
become  evident  that  many  of  the  arguments  for  bicameralism 
more  accurately  could  be  termed  arguments  against  unicameralism. 
Those  arguments  include: 

— Bicameralism  Protects  the  Propertied  Classes  and 
Conservatism.   Protection  of  the  propertied  class  was 
traditionally  the  most  important  reason  for  bicameralism,  but 
today  since  property  requirements  for  voting  and  holding  office 
no  longer  exist  and  sufferage  has  been  extended  to  almost  every 
man  and  woman,  the  argument  no  longer  is  pertinent.   However, 
it  is  sometimes  asserted  that  bicameralism  exists  in  state 
governments  to  insure  that  they  remain  conservative  in  character. 
Because  each  chamber  can  prevent  laws  from  being  changed,  the 
states  are  guaranteed  that  change  will  be  slow  and  well  considered, 
it  is  argued. 30   The  Englishman  Lord  Bryce  noticed  this 
characteristic  in  1888  in  The  American  Commonwealth: 
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The  mere  tendency  of  two  chambers  to  disagree  with 
one  another  is  deemed  a  benefit  by  those  who  hold, 
as  the  Americans  do,  that  every  new  measure  is  prima 
facie  likely  to  do  more  harm  than  good.   Most  bills 
are  bad--ergo,  kill  as  many  as  you  can.^^ 

—  Bicameralism  Permits  Representation  of  Different  Interests . 
Like  the  one  above,  this  arcjument  originally  was  one  of  the 
most  important  reasons  for  bicameralism,  but  today  it  is  seldom 
used.   Originally,  bicameralists  emphasized  that  for  two  legis- 
lative bodies  to  be  jealous  of  each  other  and  for  the  checks 
to  work,  each  must  represent  different  interests.   Justice 
Story  in  his  Commentaries  on  the  Constitution  of  the  United 
States  wrote: 

[T]he  value  of  the  check  will,  indeed,  in  a  great 
measure,  depend  upon  this  difference  of  organization. 
If  the  term  of  office,  the  qualifications,  the  mode 
of  election,  the  persons  and  interests  represented 
by  each  branch  are  exactly  the  same,  the  check  will 
be  less  powerful,  and  the  guard  less  perfect,  than 
if  some  or  all  of  these  ingredients  differ,  so  as 
to  bring  into  play  all  the  various  interests  and 
influences  which  belong  to  a  free,  honest,  and 
enlightened  society. ^^ 

However,  since  Reynolds  v.  Sims  no  such  differences  exist. 
Both  houses  must  be  apportToned  according  to  population  and 
the  principle  of  "one  man,  one  vote."   That,  of  course, 
nullifies  the  major  reason  for  the  development  of  bicameralism 
in  England,  the  colonies  and  the  states--the  representation 
of  different  interests;  it  lias  led  many  authorities  to  question 
the  need  for  a   second  house.   This  was  foreseen  by  the  United 
States  Supreme  Court  in  its  decision  in  Reynolds  v.  Sims. 
Chief  Justice  Warren  wrote: 

We  do  not  believe  that  the  concept  of  bicameralism 
is  rendered  anachronistic  and  meaningless  when  the 
predominant  basis  of  representation  in  the  two 
legislative  bodies  is  required  to  be  the  same-- 
population.   A  prime  reason  for  bicameralism, 
modernly  considered,  i.s  to  insure  mature  and 
deliberate  consideration  of,  and  to  prevent  precipi- 
tate action  on,  proposed  legislative  measures. -^^ 

Bicameralists  also  argue  that  the  two  houses  still  can  reflect 
different  districting  methods--single  and  multi-member 
districts,  different  lengths  in  terms,  different  qualifications 
and  different  sizes. 
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— Bicameralism  Acts  as  a  Check  on  Popular  Passion.   The 
argument  that  the  check  of  the  second  house  is  an  extra  guarantee 
of  civil  liberties  insists  that  during  a  time  of  great  popular 
emotion,  when  it  is  dangerous  for  a  politician  not  to  act 
according  to  the  will  of  the  people,  the  second  house  will  pre- 
vent the  legislature  from  passing  legislation  abridging  an 
individual's  civil  liberties. 

— Bicameralism  Guarantees  Critical  Review  of  Legislation 
and.  Therefore,  Prevents  Passage  of  Hasty  and  Ill-Considered 
Legislation.   Because  the  two  houses  are  naturally  jealous  of 
each  other,  they  are  extremely  critical  of  each  other's 
proposals.   Bicameralists  maintain  that  a  bill  must  be  very 
good  to  survive  or  remain  unaltered  under  the  scrutiny  of  the 
second  house.   The  check  of  the  second  house  results  in  higher 
quality  legislation  than  would  the  internal  review  of  only 
one  house,  it  is  argued. 

— Bicameralism  Prevents  Corruption.   Bicameralists  maintain 
that  two  houses  are  harder  to  corrupt  than  one,  because  the 
briber  has  fewer  people  to  influence  in  a  single  chamber  than 
in  two.   They  argue  that  it  would  be  very  difficult  to  corrupt 
both  bodies  at  the  same  time.   Bicameralists  also  believe  that 
two  houses  dilute  the  effectiveness  of  lobbyists,  so  a 
bicameral  legislature  would  be  more  independent  than  a  uni- 
cameral one. 

— The  Mode  of  Discussion  in  a  Bicameral  Legislature  Produces 
Better  Legislation.   Bicameralists  believe  that  two  successive 
deliberations  by  two  different  bodies  forges  wiser  and  fairer 
legislation  than  does  one  debate  by  one  group. 

— Bicameralism  Is  the  Traditional  Form  of  Government  in  the 
United  States  and  Is  Familiar  to  the  People.   Because  the  people 
are  familiar  with  bicameralism,  they  understand  and  utilize  it 
better  than  unicameralism. 

Arguments  Against  Bicameralism 

As  noted  above,  the  arguments  for  bicameralism  imply  those 
against  unicameralism.   In  turn,  the  arguments  against  bicameralism 
will  imply  some  of  the  arguments  for  unicameralism.   The  list 
of  arguments  for  unicameralism  is  longer  than  the  list  for 
bicameralism  because  almost  all  the  studies  on  the  controversy 
have  been  done  by  unicameralists  or  have  resulted  in  findings 
supporting  unicameralism. 
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— Bicameralism  Does  Not  Provide  Better  Representation 
of  Rural  Areas^   No  matter  which  is  adopted--bicameralism  or 
unicameral ism- -actual  representation  of  rural  and  urban  areas 
will  be  proportionally  the  same  because  both  must  be  based 
on  the  Supreme  Court's  "one  man,  one  vote"  axiom.   However, 
unicameralists  argue  that  representation  is  increased  in  a 
one-house  legislature  because  voters  can  pinpoint  responsi- 
bility.  The  voters  have  only  to  follow  the  actions  of  their 
legislators  in  one  house;  responsibility  cannot  be  shirked 
easily  or  blamed  upon  another  house  and  set  of  legislators. 
Also  unicameralism  simplifies  the  entire  legislative  process 
so  the  average  voter  can  watch  its  proceedings  with  more 
clarity  and  understanding. 

A  small  chamber — bicameral  or  unicameral,  even  with  single- 
member  districts — necessitates  large  districts.   In  Montana 
that  means  districts  composed  of  four  or  five  rural  counties, 
or  districts  formed  by  joining  rural  areas  with  urban  areas 
which  could  completely  dominate  them.   It  also  means  that  in 
the  large  districts  a  legislator  may  represent  an  area  more 
than  150  miles  long;  stated  more  directly,  a  constituent  may 
live  that  far  from  his  representative. 

Unicameralists  contend  that  if  bicameralism  is  retained,  there 
is  no  way  to  avoid  one  small  chamber — the  senate--where  the 
rural  areas  would  lack  the  "feeling"  of  representation  because 
of  the  large  size  of  their  districts  or  because  they  are  grouped 
with  heavily  populated  urban  areas.   However,  unicameralists 
contend  this  can  be  avoided  in  a  unicameral  legislature  with 
single-member  districts.   They  argue  that  a  unicameral  legislature 
composed  of  seventy-five  to  100  members  would  avoid  the  presence 
of  one  house  where  groups  would  feel  under-represented.   Uni- 
cameralists also  contend  that  such  a  unicameral  legislature 
with  single-member  districts — like  a  lower  house  with  single- 
member  districts  in  a  bicameral  system — would  increase  the 
feeling  of  representation  in  urban  areas  because  it  would  help 
increase  the  representation  of  minority  groups  within  the  cities. 

--Bicameralism  Uoes  Not  Protect  the  Propertied  Classes  and 
Does  Not  Represent  Different  Interests  Because  No  Such  LegisTative 
Distinctions  Exist  Today.   Protection  of  the  propertied  classes 
and  varying  interests  were  the  two  most  important  arguments  used 
by  John  Adams  and  Justice  Story  in  their  justification  of  bicam- 
eralism.  But  today,  unicameralists  argue  that  neither  contention 
has  any  basis  since  the  removal  of  property  requirements  for 
voting  and  holding  office  and  the  Supreme  Court's  Reynolds  v. 
Sims  decision.   Most  unicameralists  assert  that  bicameralism 
has  fallen  back  on  secondary  reasons  for  its  justification. 
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Unicameralists  argue  that  devices  such  as  different  terms  and 
qualifications  will  not  make  the  senate  and  its  checks  and 
balances  any  more  valid.   They  believe  that  the  second  house 
still  will  be  a  self-defeating  check  composed  of  representatives 
of  the  same  people.   One  political  scientist,  John  Wahlke,  wrote: 
"It  may  be  safely  said  that  formal  prerequisites  for  the  office 
of  state  legislator  no  longer  influence  significantly  the 
character  of  legislative  membership.  " -^'^   He  maintains  that 
informal  requirements  are  more  important.   For  example,  formal 
requirements  do  not  prevent  women,  Negroes  and  many  occupations 
from  being  represented  in  the  legislature,  yet  they  all  frequently 
are  under-represented.   Wahlke  states: 

Far  more  influential  [than  formal  requirements]  is 
the  play  of  social,  psychological,  economic,  and 
political  factors.   It  follows  that  to  recruit 
different  kinds  of  people  into  our  legislatures 
would  require  more  than  formal  changes  in  constitu- 
tions or  statutes. ^5 

Therefore,  unicameralists  argue  that  making  each  house  reflect 
different  kinds  of  districts,  lengths  of  terms,  membership 
qualifications  and  total  membership  will  not  make  their 
composition  substantially  different  as  long  as  both  are  based 
on  population. 

— A  Second  House  Is  Not  A  Check  On  Popular  Passions . 
Unicameralists  argue  that  a  second  house  never  has  been  a  good 
protector  of  minority  rights.   They  assert  that  Montana  experience 
bears  them  out.   During  the  Red  Scare  of  1917-1919,  the  bicameral 
Montana  Legislature  and  later  the  United  States  Congress,  using 
Montana's  example,  passed  stringent  anti-sedition  acts,  which 
were  used  to  deny  many  citizens  their  rights. ^^ 

— There  Is  No  Need  For  A  Second  House.   The  Frenchman  Sieyes 
made  the  classic  statement  of  this  argument:   "If  a  Second 
Chamber  dissents  from  the  first,  it  is  mischievous;  it  if 
agrees  v/ith  it  it  is  superfluous.^^   Unicameralists  emphasize 
that  the  checks  and  balances  of  bicameralism  have  not  worked 
and  that  they  are  not  needed  because  of  judicial  review  and 
the  executive  veto,  which  "are  also  more  consistent  with  the 
separation  of  powers  doctrine  because  they  involve  one  branch 
of  government's  checking  the  other  rather  than  a  self-defeating 
internal  check  within  one  branch. "38   Unicameralists  maintain 
that  deadlocks  are  inherent  in  bicameralism  because  two  houses 
create  an  internal  check  within  one  branch  of  government.   They 
believe  that  the  resulting  deadlocks  frustrate  the  major  purpose 
of  the  legislature — to  represent  and  enact  the  will  of  the 
majority  while  providing  some  guarantees  of  the  rights  of 
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minorities.   Unicameralists  point  out  that  such  deadlocks  are 
virtually  impossible  in  a  legislature  of  one  chamber.   In 
addition,  several  studies  have  shown  that  the  executive  veto 
is  much  more  effective  than  two  houses  as  a  check. -^^ 

Also,  since  both  houses  now  represent  the  same  interest-- the 
people — unicameralists  ask:   "When  both  chambers  are  apportioned 
on  a  population  basis,  isn't  a  particular  county  or  district 
as  well  represented  by  ten  'representatives'  as  by  those  same 
representatives  and  a  '  senator  '  ?"'*0 

—  Bicameralism  Does  Not  Guarantee  Critical  Reviev;  and  Does 
Not  Prevent  Hasty  and  Ill-Considered  Legislation.   Unicameralists 
use  three  major  arguments  to  refute  claims  that  bicameralism 
guarantees  the  critical  review  of  legislation  and  the  prevention 
of  hasty  and  slipshod  legislation. 

First,  they  argue  that  because  there  are  two  houses,  there  are 
nearly  twice  as  many  bills  introduced  in  a  bicameral  legislature. ^^ 
These  bills  must  pass  through  both  houses  before  they  can  be 
enacted;  that  leads  to  congestion  and  confusion.   Unicameralists 
assert  that  the  second  house  often  receives  bills  too  late  in 
the  session  to  review  them  adequately.   They  also  argue  that 
the  first  house  often  passes  bills  on  the  unfounded  assumption 
that  the  second  house  will  carefully  examine  them,  and  the 
second  house  often  passes  them  on  the  equally  unfounded  assumption 
that  the  first  house  has  given  them  adequate  consideration. ^2 
Because  of  the  rush,  noncontroversial  bills  often  receive  little 
consideration  by  either  house. ^^   Because  of  congestion  and 
because  each  house  can  deny  responsibility  for  the  passage  or 
defeat  of  a  bill  by  blaming  it  on  the  other,  the  confusion  can 
be  used  by  those  who  want  to  kill  a  bill  or  sneak  a  measure 
through  the  melee.   Unicameralists  charge  that  the  end-of-session 
log  jam  is  a  common  phenomenon  in  bicameral  legislatures,  while 
the  unicameral  legislature  of  Nebraska  reaches  the  peak  of  its 
congestion  in  the  middle  of  its  legislative  session.''^   Although 
log  jams  mainly  are  the  result  of  constitutional  limitations 
on  legislative  sessions,  "the  fact  remains  that  the  two-house 
form  is  not  securing  the  careful  deliberation  on  legislation 
v/hich  its  proponents  have  always  claimed  that  it  guaranteed.  "45 

Second,  unicameralists  argue  that  because  both  houses  represent 
the  same  interest--the  people--the  check  of  the  second  house 
is  valueless.   Justice  Story  himself  stated  that  the  check  of 
the  second  house  has  value  only  in  the  degree  it  differs  in 
composition  from  the  first. '*^   Today,  according  to  the 
unicameralists,  any  substantial  critical  review  between  the 
houses  often  is  due  to  political  partisanship. 
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According  to  Alvin  Johnson,  author  of  The  Unicameral  Legislature, 
numerous  state  studies  have  shown  that  if  the  two  houses  are 
controlled  by  the  same  party,  there  is  normally  no  critical 
review  of  the  measures  sponsored  by  the  party  leaders  of  the 
other  house;  if  the  two  houses  are  controlled  by  different 
parties,  there  are  no  real  disputes  except  on  party  issues. 
However,  when  discussing  party  issues,  the  unicameralists  assert, 
each  house  probably  will  be  acting  as  a  party  representative 
and  not  as  a  "disinterested  and  sincere  check  on  the  other. "^^ 
Also  if  each  house  is  controlled  by  a  different  party,  an  impasse 
may  develop.   Unicameralists  point  to  Montana's  1971  Legislature 
as  an  example. 

However,  unicameralists  must  admit  there  are  exceptions  to  the 
general  rule  described  above.   For  example,  in  Montana,  legis- 
lators sometimes  divide  according  to  region,  and  there  always 
will  be  some  legislators  who  have  particularly  strong  opinions 
on  some  subjects  which  will  make  them  cross  party  lines.   How- 
ever, emphasizing  the  lack  of  critical  review,  unicameralists 
assert  that  the  outcome  of  a  debate  usually  will  be  known 
before  the  measure  reaches  the  floor.   Johnson  summed  up  the 
state  of  critical  review  in  a  bicameral  legislature  with  a 
play  on  Sieyes'  famous  statement:  "if  both  houses  are  of  the 
same  political  complexion,  one  chamber  is  superfluous;  if  the 
two  houses  are  controlled  by  different  parties,  the  second  house 
is  likely  to  be  obstructive."'*^ 

Third,  the  unicameralists  question  the  quality  of  the  check 
by  the  second  house.   Professor  Carroll,  who  did  an  intensive 
study  of  unicameralism  and  bicameralism  in  Vermont,  discovered 
that  the  two  houses  of  Vermont  really  did  check  each  other. 
However,  he  found  that  the  bills  "which  they  rejected  in  that 
process  would  certainly  not  be  styled  radical,  or,  indeed, 
seriously  different  from  those  which  they  were  passing  from 
year  to  year. "50   Another  study  found  that  for  the  most  part 
the  check  of  a  second  house  does  not  operate  extensively 
because  the  legislation  of  the  first  house  often  is  killed 
before  it  reaches  the  second  house.   In  other  words,  "most 
proposed  legislation  is  lost  in  the  house  in  which  it  is  first 
introduced. " ^^ 

As  another  example  of  the  phenomenon,  the  state  of  Maryland 
undertook  a  study  to  determine  "to  what  degree,  and  with  what 
effectiveness  .  .  .  second  review  .  .  .  [is]  present  in  the 
Maryland  General  Assembly. "^^   Of  the  298  bills  introduced  in 
the  house  and  passed  by  both  chambers,  only  35  received  "worth- 
while review"  (bills  which  were  amended  for  reasons  other  than 
semantics) ;  of  the  196  introduced  in  the  senate  and  passed  by 
both  chambers,  only  19  received  "worthwhile  review."   The  study 
concluded: 
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The  results  cast  serious  doubt  upon  the  validity 
of  any  checks  and  balances  arising  from  a 
bicameral  legislature.   The  very  small  percentage 
of  bills  which  did  receive  a  worthwhile  review 
does  not  seem  to  justify  the  tremendous  cost  of 
a  bicameral  system. 

The  Model  State  Constitution  of  the  National  Municipal  League 
recommends  the  adoption  of  a  unicameral  legislature.   In 
discussing  the  check  by  the  second  house  in  a  bicameral 
legislature,  it  states: 

[I]n  spite  of  the  far  more  extensive  experience 
with  the  bicameral  system,  there  are  no  data  to 
support  the  claim  that  tv;o  houses  result  in  better 
policies  and  more  carefully  written  laws.   There 
are  no  data  to  support  the  claim  that  the  second 
house  is  a  constructive  check  against  hasty  action.  5** 

--Bicameralism  Does  Not  Prevent  Corruption  or  Make  Lobbyists 
More  Responsible.   Luce  wrote  of  this  subject:   "It  is  said 
that  it  is  harder  to  corrupt  each  of  two  chambers  than  to 
corrupt  a  single  chamber.   Yet  everybody  knows  that  with  two 
chambers  the  briber  has  two  chances  to  accomplish  defeat. "^^ 
The  corrupter  is  an  individual  or  group  which  has  no  place  in 
a  legislature;  on  the  other  hand,  lobbyists  often  play  important 
and  needed  roles  in  the  legislature.   Yet  unicameralists  assert 
that  they  both  work  in  much  the  same  way:  they  use  a  negative 
approach  rather  than  a  positive  one;  their  major  objective  is 
to  defeat  measures  rather  than  to  pass  them. 5°   Unicameralists 
argue  that  the  bicameral  legislature  is  well  suited  to  this 
negative  approach  because  there  are  numerous  places  in  the 
process  of  passing  a  bill  through  two  houses  where  it  can  be 
defeated  or  held  up.   In  a  unicameral  legislature  the  structure 
and  procedure  are  simpler  and  more  open  to  public  view;  there- 
fore, unicameralists  maintain  that  the  role  of  the  corrupter 
is  minimized  and  the  role  of  the  lobbyist  is  made  more 
responsible  and  aboveboard. 

Unicameralists  also  emphasize  that  in  a  one-house  legislature 
there  are  no  conference  committees.   Such  committees  are 
fixtures  of  bicameral  legislatures.   Vvhen  a  bill  is  passed  by 
one  house,  amended  by  the  other  and  the  first  house  refuses  to 
accept  the  amendments,  the  bill  is  referred  to  a  conference 
committee.   Many  political  commentators  believe  that  legislation 
is  often  amended  for  the  sole  purpose  of  throwing  it  into  a 
conference  committee  "where  interests  which  could  not  safely 
come  before  a  standing  committee  in  open  session  can  secure 
what  they  desire  in  secret."   Professor  Walker  describes  a 
conference  committee  this  way: 
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Conference  committee  meetings  are  not  open  to  the 
public  and  no  records  are  kept  of  the  proceedings. 
They  work  under  pressure  near  the  end  of  a  session. 
Their  reports  must  be  accepted  or  rejected  as 
submitted.   No  amendment  can  be  made.   While  in 
some  legislatures  the  conference  committee  cannot 
introduce  new  matters  into  its  report,  in  others 
it  is  not  so  limited  and  complete  new  bills  many 
emerge.   The  conference  committee  is  a  powerful 
third   house,  whose  deliberations  are  not  public. 
If  corruption  is  the  only  object  of  the  lobby, 
this  is  the  place  to  practice  it.^' 

Because  conference  committees  do  not  exist  in  single  chamber 
legislatures,  unicameralists  assert  that  one  of  the  major 
sources  of  legislative  corruption  is  removed.   To  support 
this,  they  point  to  experience:  tlie  great  period  of 
legislative  corruption  took  place  in  T^erica  in  the  late 
1800s  when  all  the  state  legislatures  were  bicameral. 

— The  Mode  of  Discussion  in  a  Bicameral  Legislature 
Does  Not  Trovide  Adequate  Consideration  of  Legislation. 
Unicameralists  do  not  believe  that  successive  deliberation 
by  two  different  bodies  is  better  than  one  debate  by  all 
legislators.   They  argue  that  such  a  belief  is  contrary  to 
principles  of  debate  and  discussion  recognized  in  all  other 
fields  of  inquiry.   Sheldon  Amos,  in  The  Science  of  Politics, 
wrote : 

[A]  common  discussion  in  one  broadly  representative 
chamber  must  surpass  in  value  any  series  of  discus- 
sions conducted  first  by  persons  having  exclusively 
one  order  of  interests  and  afterwards  by  those  having 
exclusively  another  order.   When  the  two  alternative 
courses  are  contrasted  in  this  way,  it  seems  almost 
absurd  that  there  should  be  any  doubt  as  to  the  side 
on  which  the  advantage  lies.^^ 

According  to  Amos,  it  is  equally  important  to  have  all  the 
"various  modes  of  thought,  prepossessions,  and  habitual  standards 
of  opinions"  brought  into  the  discussion  at  one  time  rather  than 
having  "some  exclusively  recognized  and  enforced"  when  the 
measure  is  before  one  house  and  "the  opposite  or  different  ones 
exclusively  recognized"  on  another  day  when  the  measure  is 
before  the  second  house. ^^ 

— Just  Because  Bicameralism  Is  the  Traditional  Form  of 
Government  Does  Not  Mean  It  is  a  Good  Form  of  Government. 
Unicameralists  acknowledge  that  bicameralism  is  indeed  the 
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traditional  form  of  state  legislatures,  but  they  point  out 
that  it  also  was  the  traditional  form  of  American  city  government 
until  the  Progressive  Movement  in  the  early  1900s.   Before  the 
Progressives  engineered  the  change  to  unicameral  city  government, 
our  cities,  according  to  one  foreign  observer,  were  the  blight 
of  TVmerican  government.   Lord  Byrce  wrote  in  1888  that  there 
was  "a  want  of  methods  for  fixing  public  responsibility  on  the 
governing  persons  and  bodies"  in  the  cities."^   He  described 
city  government  as  "the  weak  point  of  the  country ."  ^■'-   According 
to  unicameralists ,  bicameral  city  government  was  the  traditional 
form,  but  it  certainly  was  not  good.62   By  1964,  only  two  of 
America's  17,997  municipal  governments  were  bicameral. ^^ 

Unicameralists  also  argue  that  Americans  know  and  understand 
unicameralism,  partly  through  their  working  relationship  and 
knowledge  of  unicameral  city  governments.   Similarly,  many 
Americans  are  familar  with  the  predominately  unicameral  corporate 
structure. 

— Bicameralism  Obscures  Responsibility.   Unicameralists  claim 
bicameralism  gives  representatives  of  the  people  many  ways  to 
evade  responsibility  and  makes  it  nearly  impossible  for  the  voter 
to  hold  his  representative  accountable.   The  legislator  may  vote 
for  a  bill  which  he  actually  opposes,  expecting  it  to  be  killed 
in  the  second  house. ^^   He  is,  therefore,  able  to  maintain  a 
voting  record  which  does  not  accurately  reflect  his  beliefs. 
The  legislators  also  can  take  advantage  of  the  conference 
committee  to  evade  responsibility  in  a  bicameral  legislature. 
Both  houses  may  pass  a  bill  in  slightly  different  form  and 
deliberately  not  reach  agreement  in  the  conference  committee, 
so  that  each  house  is  on  record  in  support  of  the  measure  and 
yet  it  is  not  passed.   Michener  described  many  of  the  evasionary 
maneuvers  that  can  be  taken  by  legislators  in  a  bicameral 
legislature  when  he  wrote: 

[A]  measure  may  be  passed  in  one  house  under  the  claim 
that  it  is  the  best  that  could  be  obtained  from  the 
second  house,  rather  than  upon  its  merits;  or  a  measure 
may  be  passed  in  one  house  on  the  ground  that  the  choice 
was  between  a  version  worked  out  in  conference  or  nothing. 
In  all  of  these  cases,  it  is  impossible  for  the  average 
voter  to  know  who  was  responsible  for  the  final  action 
and  who  should  be  held  to  account. ^^ 

In  contrast,  the  Citizens  Conference  on  State  Legislatures  in 
its  recent  study  of  the  fifty  state  legislatures  ranked  the 
Nebraska  unicameral  legislature  first  in  accountability. 
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Arguments  For  Unicameralism 

— A  Unicameral  Legislature  Is  Accountable.   In  theory,  the 
people  are  the  fundamental  source  of  all  governmental  power; 
if  a  representative  does  not  vote  the  way  his  constituents 
want,  they  can  replace  him  with  someone  who  will.   But  uni- 
cameralists  argue  there  are  many  v/ays  a  legislator  can  "muddy 
the  water"  to  evade  responsibility  in  a  bicameral  legislature, 
thereby  making  it  impossible  for  a  voter  to  know  who  is 
accountable  for  the  passage  or  defeat  of  various  measures. 

Unicameralists  believe  that  in  a  unicameral  legislature  the 
voter's  task  is  much  easier  because  the  structure  is  simpler. 
In  Nebraska,  there  are  only  forty-nine  legislators  to  keep 
track  of.   Unicameralists  argue  that  a  citizen  or  reporter 
can  see  who  the  opposing  leaders  are  merely  by  watching  the 
debates.   Legislators  cannot  evade  responsibility  because 
there  is  no  second  house  upon  which  to  shift  the  blame,  and 
there  are  no  conference  committees  to  do  work  clandestinely. 
Also,  procedures  can  be  incorporated  in  a  unicameral  legislature 
to  make  it  even  more  accountable.   For  example,  in  Nebraska  a 
member  can  request  a  recorded  vote  at  any  time.   All  committee 
meetings  are  open  to  the  public  and  the  committees  must  hold 
public  hearings  on  all  bills.   Public  notice  of  five  days  must 
be  given  prior  to  the  hearings.   Also,  "a  report  on  a  bill  or 
resolution  must  be  made  to  the  Legislature  within  eight 
calendar  days  after  the  committee  has  acted  upon  the  particular 
measure  and  the  chairman  must  be  accountable  for  the  reasoning 
behind  each  decision."^'   There  must  be  five  legislative  days 
between  the  technical  review  of  the  bill  and  its  final  reading 
and  passage,  and  it  must  be  on  the  desks  of  the  members  in 
final  form  for  one  day  before  final  passage. ^^ 

Proponents  claim  that  the  assertion  that  a  unicameral  legislature 
is  more  accountable  than  a  bicameral  legislature  is'  based  on 
experience,  not  theory.   As  mentioned  previously,  the  Citizens 
Conference  on  State  Legislatures  rated  the  Nebraska  unicameral 
legislature  first  in  accountability  after  a  study  of  all  state 
legislatures  in  1970. ^^   Earlier,  in  1954,  the  research  committee 
on  state  legislatures  of  the  American  Political  Science  Associ- 
ation made  a  report  similar  to  the  one  made  by  the  Citizens  ' 
Committee.   It  said  that  the  unicameral  legislature  did  not 
guarantee  that  all  the  members  would  be  virtuous,  but  that 
legislators  in  a  unicameral  system 

are  merely  obliged  to  operate  in  a  fairly  simple 
structure  where  procedure  can  be  observed  and 
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reported  to  the  public  currently,  understandably, 
and  more  accurately  than  is  possible  among  the 
cross  currents  of  two  houses  and  their  various 
standing  and  conference  comnittees . ^0 

--Unicameralism  Is  More  Lfficient  Than  Bicameralism  and 
Its  Lr"ficiency  Improves  the  Quality  of  Legislatiorf]   Robert 
Luce,  an  advocate  of  bicameralism,  v;rote  in  1924: 

What  will  occur  when  our  lawmaking  methods  are 
reorganized  to  meet  modern  needs  is  another  story. 
Some  day  it  is  going  to  be  recognized  that  govern- 
ment has  come  in  our  time  to  have  tv/o  distinct 
f unctions--one  it  has  always  had,  the  function  of 
justice;  the  other,  the  new  function  of  business. 
When  these  come  to  be  handled  separately,  the 
function  of  business  may  very  well  call  for  uni- 
cameral treatraent,  as  in  the  case  of  all  business 
corporations.   Justice,  however,  the  rights  ^nd 
wrongs  of  men,  will  always  call  for  those  methods 
that  secure  adequate  caution,  deliberation,  reflec- 
tion,  assurance.  ' -^ 

Today,  there  is  a  great  need  for  legislatures  to  be  efficient 
and  just  at  the  same  time.   Unicameralists  have  used  the  one- 
house  legislature  of  Nebraska  and  the  first  legislature  of 
Vermont  as  proof  that  by  making  a  legislature  more  efficient, 
the  quality  of  legislation  is  improved.   These  two  legislatures 
have  proved  that  efficiency  and  justice  can  be  given  at  the 
same  time. 

In  a  unicameral  legislature,  fewer  bills  are  introduced. ^2 
And,  because  there  is  only  one  house  for  bills  to  pass  through, 
there  are  no  end-of-session  log  jams  caused  by  late  introduction 
or  postponement  of  legislation  and  the  ensuing  rush  to  route 
them  through  two  houses.   The  unicameral  legislature  of  Nebraska 
reaches  peak  of  its  congestion  during  the  middle  Qf  its 
legislative  session,  rather  than  at  the  end  of  it.^^   i^y  improving 
the  legislature's  efficiency,  the  Nebraska  unicameral  system  has 
improved  the  consideration  its  legislation  receives  and  acts  to 
the  benefit  of  justice: 

[T]he  unicameral  legislature  of  Nebraska  has  been 
criticized  not  for  its  haste,  but  rather  because  it 
takes  much  longer  to  get  a  bill  through  the  legislature 
than  under  the  old  system.   Despite  the  absence  of 
a  second  house  and  the  fact  that  only  about  half  as 
many  bills  are  introduced  as  formerly,  the  sessions 
have  been  longer.   It  is  probably  true  to  state  that 
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today  no  other  legislature  gives  consistently 
more  thorough  consideration  to  measures  that  it 
enacts  than  that  of  Nebraska.  ^^^ 

Dr.  Carroll  in  his  study  of  the  unicameral  legislature  in 
Vermont  further  substantiates  this  assertion.   He  states  that 
one  of  the  major  arguments  used  against  unicameralism  in  Vermont 
was  that  laws  frequently  were  changed  and  amended;  bicameralists 
argued  that  if  there  had  been  adequate  consideration  of  the 
legislation  before  its  initial  passage,  amendment  would  not  have 
been  necessary.   They  believed  "the  check  which  a  second  chamber 
would  provide  would  insure  more  deliberation  and  wiser  legislation 
and  thus  render  the  laws  more  stable. "^^   However,  upon  investi- 
gation, Carroll  found  that  the  public  laws  of  Vermont  were  98.07 
percent  more  stable  and  the  private  laws  85.4  5  percent  more 
stable  under  the  unicameral  legislature  than  under  the  bicameral 
legislature  which  replaced  it.'^   This  led  him  to  conclude: 

There  is  no  evidence  that  the  action  of  the  bicameral 
legislature  was  less  hasty  or  less  unwise  than  that  of 
the  unicameral  legislature.   On  the  contrary,  the 
records  show  that  its  action  was  probably  less  wise, 
if  not  more  hasty,  than  that  of  the  unicameral  body.  7*7 

— Unicameralism  Is  More  Economical  Than  Bicameralism.   Uni- 
cameralists  argue  that  money  saved  by  eliminating  one  house  can 
be  reinvested  in  higher  legislative  salaries  and  in  legislative 
research  facilities.   By  reinvesting  these  savings,  the  quality 
of  legislators  will  improve,  and  legislature  will  become  more 
knowledgeable  and  independent  of  the  governor  and  the  state's 
interest  groups.   Unicameralists  admit  that  similar  savings 
can  be  made  in  a  bicameral  legislature  if  it  reduces  the  size 
of  its  chambers  to  equal  the  one  body  of  the  unicameral  legis- 
lature.  However,  there  are  additional  savings  in  unicameralism 
through  elimination  of  much  duplication  in  staff,  printing 
and  other  legislative  operating  expenses. 

Conclusion 


At  present,  there  is  only  one  unicameral  legislature  in  the 
United  States.   The  people  have  a  strong  faith  in  bicameralism 
and  are  slow  to  undertake  major  reform  of  their  government  unless 
that  government  is  shown  to  be  shockingly  inadequate.   For 
example,  executive  succession  was  not  clarified  until  after 
President  Eisenhower  suffered  his  heart  attack  in  1955.   For 
the  most  part,  public  apathy  and  the  ability  of  legislators  to 
muddle  their  way  through  the  legislative  process  without  major 
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breakdowns  have  allowed  bicameralisn  to  remain  in  existence--to 
a  great  degree  unaltered. 

There  are  several  ways  a  bicameral  legislature  can  be  reformed 
to  make  it  more  responsive  to  the  needs  of  the  twentieth  century 
and  to  cure  many  of  the  shortcomings  unicameralists  see  in  its 
legislative  process.   It  can  be  reduced  in  size  so  the  voters 
and  the  press  have  fewer  people  to  follow;  it  can  be  compelled 
to  record  all  votes,  making  it  more  responsible  to  the  voters; 
joint  committees  can  be  initiated  to  reduce  duplication  and  to 
increase  responsibility.   Sessions  can  be  made  more  frequent 
and  flexible,  enabling  the  legislature  to  perform  its  v;ork  in 
a  more  thoughtful  and  orderly  manner.   Many  problems  could  be 
solved  by  these  devices,  which  are  discussed  at  length  elsewhere 
in  this  report. 

But  the  possible  problem  of  deadlock,  the  disjointed  consideration 
of  measures  by  two  different  groups  often  using  different  or 
opposite  criteria,  problems  of  conference  committees  and  the 
possibility  of  legislators  shirking  responsibility  would  remain. 

As  presented  by  its  proponents,  a  legislature  of  one  chamber 
has  much  to  recommend  it.   Oddly,  it  is  often  claimed  that 
unicameralism  is  the  pipe  dream  of  theorists  and  philosophers, 
men  who  have  experience  v;ith  ideas,  but  none  with  legislation. 
Yet  it  is  bicameralism  which  is  defended  by  ideas  and  philosophy 
and  attacked  by  experience.   Corruption  and  much  of  the  abuse 
of  legislative  pov/er  known  in  America  have  developed  under 
bicameralism,  not  unicameralism.   Checks  and  balances  sometimes 
have  proven  ineffective;  log  jams  and  hasty  and  ill-considered 
legislation  exist  in  abundance.   There  are  problems  inherent 
in  bicameralism  which  cannot  be  remedied  by  changes  in  procedure 
and  rules;  confrontation,  deadlock  and  confusion  are  part  of 
its  very  nature.   Under  bicameralisn,  responsibility  is  difficult, 
if  not  impossible,  to  fix.   It  has  been  shown  in  the  nation's 
cities  that  unicameralism  works;  many  believe  it  has  dramati- 
cally improved  city  government  by  making  its  workings  clear  and 
efficient.  78   -fhe  Nebraska  legislature  has  proven  that  effective 
checks  against  hasty  and  sloppy  legislation  can  be  incorporated 
into  a  unicameral  system.'"   Also,  one  study  showed  the  unicameral 
legislature  of  Vermont  passed  more  thoughtful  and  better  laws, 
which  needed  loss  amendment,  than  the  bicameral  body  which 
replaced  it. 80 

Still,  the  structural  choice  between  a  unicameral  and  a  bicameral 
legislature  is  not  the  only  important  decision  to  be  made.   Men 
of  quality  must  be  attracted  to  the  legislature  and  the 
legislature's  capabilities  to  be  informed  and  independent  must 
be  increased.   Many  would  acjree  that  either  a  unicameral  or  a 
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reformed  bicameral  legislature  is  a  step  in  the  right  direction, 
and  it  is  healthy  for  our  government  to  be  subjected  to 
questioning  of  such  fundamental  nature. 


LEGISLATIVE  SESSIONS 


The  question  of  legislative  sessions  has  substantial  importance 
for  the  Montana  Constitutional  Convention.   From  its  very 
beginnings  as  a  territory,  Montana  has  restricted  the  frequency 
and  duration  of  its  legislative  sessions,  a  policy  widely 
questioned  today. 

The  Organic  Act  of  the  Montana  Territory  originally  provided 
for  annual  forty-day  sessions,  but  in  1868  Congress  stipulated 
that  all  territorial  legislatures  were  to  meet  in  biennial 
sessions.   Congress  again  restricted  the  Montana  legislature 
in  1873  when  it  ruled  that  all  territorial  legislatures  were 
limited  to  forty-day  sessions  every  other  year.   In  1880, 
Congress  extended  this  limitation  to  sixty  days .  ^-^   The  1884 
Montana  Constitutional  Convention  limited  the  legislature  to 
forty-day  biennial  sessions;  the  1889  Montana  Constitutional 
Convention  increased  the  limitation  to  sixty  days,  where  it 
has  remained.   The  Montana  Constitution  provides: 

No  session  of  the  legislative  assembly,  after  the 
first,  which  may  be  ninety  days,  shall  exceed  sixty 
days.   [Art.  V,  Sec.  5  (in  part)] 

The  legislative  assembly  (except  the  first)  shall 
meet  at  the  seat  of  government  at  twelve  o'clock 
noon,  on  the  first  Monday  of  January,  next  suc- 
ceeding the  general  election  provided  by  law,  and 
at  twelve  o'clock  noon  on  the  first  Monday  of 
January,  of  each  alternate  year  thereafter,  and  at 
other  times  when  convened  by  the  governor.   [Art. 
V,  Sec.  6] 

The  legislators  and  citizens  of  Montana  have  proposed  many 
changes  to  these  constitutional  provisions;  however,  they 
remain  unchanged. 

There  are  two  interrelated  constitutional  issues  crucial  to 
the  discussion  of  legislative  sessions:   their  frequency  and 
their  duration.   The  issue  of  frequency  centers  around  the 
debate  between  advocates  of  annual  and  biennial  sessions.  The 
issue  of  duration  revolves  around  the  question  of  whether  a 
constitution  should  place  limits  on  the  length  of  legislative 
sessions . 
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Frequency  of  Legislative  Sessions 

Controversy  has  raged  over  the  frequency  of  sessions  since 
the  early  parliamentary  history  of  England.   At  first  the 
king  called  Parliament  only  when  he  needed  to  raise  revenue, 
so  the  people  were  loath  to  have  many  sessions  called.   But 
this  attitude  changed  when  the  king  began  to  abuse  his  power. 
Soon  the  people  wanted  guarantees  of  more  frequent  sessions 
so  they  could  place  some  restraints  on  the  king's  government. 
Most  American  colonies  began  as  business  corporations,  so  their 
governments  (board  of  directors)  held  frequent  meetings  at 
stated  intervals.   Later,  under  the  Royal  Governors,  the  colo- 
nists bitterly  complained  of  irregular  sessions,  arguing  they 
were  an  infringement  of  their  liberties. 

Our  forefathers  placed  great  faith  in  their  legislatures  and 
believed  they  should  meet  often.   The  Maryland  Bill  of  Rights 
of  1776  stated:   "For  redress  of  grievances,  and  for  amending, 
strengthening  and  preserving  the  laws  the  Legislature  ought  to 
be  frequently  convened."   And  the  Massachusetts  Bill  of  Rights 
of  1780  stated:   "The  Legislature  ought  frequently  to  assemble 
for  the  redress  of  grievances,  for  correcting,  strengthening, 
and  confirming  the  laws,  and  for  making  new  laws,  as  the  common 
good  may  require. "^^   All  but  one  of  the  thirteen  original 
states  began  with  annual  sessions. 83  This  feeling  of  confidence 
contrasts  strongly  with  the  feeling  of  distrust  which  developed 
in  the  mid-nineteenth  century,  when  the  railroads  and  other 
corporate  interests  began  to  corrupt  state  legislatures.   They 
succeeded  in  dominating  the  legislatures  because  these  lawmaking 
bodies  had  little  visibility.   The  people  could  not  accurately 
follow  the  actions  of  their  legislatures  because  communications 
were  primitive  and,  as  in  Montana,  the  special  interests  sometimes 
owned  most  of  the  press. ^4   But  rather  than  make  the  actions  of 
legislators  more  visible  and  responsible,  the  constitutions  of 
that  era  limited  them  to  meeting  once  every  other  year  and 
limited  the  number  of  days  they  could  meet.   Legislative 
authorities  opposed  these  restrictions  when  the  states  began 
adopting  them,  and  time  and  experience  have  since  judged  the 
restrictions  harshly.   And  the  pendulum  has  begun  to  swing  ^^ck 
to  annual  sessions.   In  1948,  six  states  held  annual  sessions. °5 
This  number  increased  to  twenty-six  in  1970  and  to  thirty-three 
in  1971.3^   Modern  studies  merely  list  the  arguments  for 
biennial  sessions;  none  advocates  them.   For  this  reason  and 
because  there  are  no  authorities  or  studies  which  can  be  cited 
as  documentary  evidence,  the  section  on  biennial  sessions  in 
this  report  is  considerably  shorter  in  length  than  the  discussion 
of  annual  sessions. 
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Biennial  Legislative  Sessions 

Biennial  sessions  grew  out  of  a  fear  and  distrust  of  government. 
For  example,  T.  R.  White,  in  Commentaries  of  the  Constitution 
of  Pennsylvania  (1873),  wrote  that  the  convention  adopted 
biennial  sessions  with  the  belief 

that  less  evil  was  likely  to  be  done  by  a  legislature 
meeting  once  in  two  years  than  by  one  meeting  every 
year.   The  proposal  was  frankly  stated  by  its  advocates 
to  be  a  companion  provision  to  the  clause  forbidding 
local  and  special  legislation,  both  clauses  being 
meant  to  reduce  to  a  minimum  the  opportunities  for 
evil  legislation. 87 

This  philosophy  goes  hand  in  hand  with  the  belief  that  there 
already  are  enough  laws.   "Annual  sessions,"  it  has  been  argued, 
"inevitably  will  lead  to  the  persistent  advocacy  of  new 
legislation  and  to  the  adoption  of  meretricious  policies. "^^ 
In  other  words,  proponents  of  biennial  sessions  believe 
legislative  sessions  should  be  short  and  business-like  so 
there  is  not  enough  time  for  unnecessary  laws  to  be  enacted. 
Because  there  are  fewer  sessions,  the  legislature  will  receive 
greater  attention  from  the  public,  it  is  contended.   Similarly, 
legislative  proposals  will  receive  greater  consideration 
because  they  cannot  be  revised  or  repealed  for  two  years. 
Biennialists  also  point  out  that  one  session  is  cheaper  than 
two,  and  that  one  session  curtails  the  legislature's  harassment 
of  the  administrative  branch  of  government. 89 

Advocates  of  biennial  sessions  maintain  that  sessions  every 
other  year  are  better  for  legislators  themselves.   They  main- 
tain that  the  quality  of  legislators  is  better  under  biennial 
sessions  than  under  annual  sessions  because  some  of  the  state's 
best  citizens  are  too  busy  to  give  up  a  great  deal  of  time 
to  public  service,  but  might  be  able  to  give  up  some  time 
every  two  years.   Also  under  the  biennial  system,  legislators 
have  more  time  to  cultivate  constituents  and  effectively  campaign 
for  re-election.   In  addition,  proponents  of  biennial  sessions 
contend  that  the  time  between  sessions  can  be  well  spent  by  the 
legislators  performing  interim  studies.  ^"^ 

J\nnual  Legislative  Sessions 

In  1884,  the  year  Montana  held  its  second  constitutional 
convention  and  adopted  forty-day  biennial  legislative  sessions. 
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Simon  Sterne  criticized  biennial  sessions  in  an  address  to  the 
American  Bar  Association: 

To  cut  in  half  the  time  of  the  session  of  the  legis- 
lature, as  a  cure  for  bad  legislation,  is  not  only 
to  prove  ourselves  ignorant  of  the  cure  for  our 
evils,  but  to  ignore  the  causes  of  the  evils  .... 
This  proposed  remedy  is  contrary  to  the  tendencies 
of  modern  civilization;  it  is  the  abdication  of  a 
function,  not  its  specialization  and  development; 
it  is  the  merest  refuge  of  imbecility,  a  confession 
that  on  this  subject  we  are  bankrupted  in  thought; 
that  instead  of  being  able  to  turn  out  better  laws 
by  selecting  better  legislators  and  improving  their 
methods,  our  invention  offers  no  other  cure  than 
to  close  the  gates  of  our  legislative  mills  every 
other  year,  in  the  vain  hope  that  in  the  alternative 
year  they  may  produce  better  laws. 91 

This  biennial  approach  to  legislative  sessions  also  ignored 
one  of  the  reasons  why  men  like  Thomas  Paine  stressed  annual 
sessions--" for  the  purpose  of  correcting  the  wrong  (where 
any  wrong  has  been  done)  of  a  former  legislature. "^^   Robert 
Luce,  the  dean  of  American  legislative  scholars,  has  observed: 
"Rarely  can  the  most  expert  of  legislators  anticipate  all 
possibilities.   The  occasion  for  cunendment  is  virtually 
inevitable.   As  a  rule  the  sooner  the  amendment  can  be  made, 
the  better. "93   With  annual  sessions  the  people  can  quickly 
repeal  bad  laws  and  implement  changes.   Luce  also  challenged 
the  argument  that  biennial  sessions  produce  fewer  and  better 
laws.   He  wrote:   "[I]f  the  demands  of  the  citizens  are  to 
be  met  as  much  in  biennial  sessions  as  they  are  in  annual 
sessions,  just  as  many  laws  must  result  from  one  system  as 
the  other. "94 

The  greatest  objection  to  annual  sessions,  besides  a  fear  of 
too  much  government,  has  been  that  the  costs  would  be 
exorbitant.   Proponents  of  annual  sessions  admit  that  costs 
would  increase,  but  argue  that  legislative  expenses  are 
nominal  compared  to  those  of  the  rest  of  state  government. 
In  1969  when  the  total  state  budget  was  $358  million,  the 
Montana  Legislature  cost  about  $1.1  million,  or  only  three- 
tenths  of  one  percent  of  the  total.   A  Utah  legislative 
authority  has  stated  that  "a  few  bad  laws  can  cost  the  state 
much  more  than  the  extra  time  necessary  for  adequate  delib- 
eration might  have  cost. "95   Massachusetts  is  a  case  in 
point:  it  changed  from  annual  to  biennial  sessions  in  1938 
primarily  because  of  "considerations  of  expected  economies." 


96 
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Five  years  later,  a  special  legislative  committee  gave  the 
following  harsh  judgement  of  biennial  sessions: 

This  commission  wishes  to  point  out  that  the  change 
from  annual  to  biennial  legislative  sessions  not 
only  was  a  retrogressive  step  in  our  democracy,  but 
signified  a  cataclysmic  decline  in  the  scope,  value, 
integrity  and  importance  of  our  Legislature.   As  a 
matter  of  fact,  if  biennial  sessions  had  always  been 
the  rule  in  this  Commonwealth,  now  would  have  been 
the  time  to  change  to  annuals.   In  other  years  the 
tempo  of  life  was  slower;  changes  occurred  less 
frequently;  in  the  interest  of  economy,  circumstances 
might  have  permitted  less  frequent  meetings  of  the 
Legislature.   Today,  the  rapid  pace  of  life  and 
communal  affairs  demands  a  Legislature  that  is  in 

touch  with  the  pulse  of  the  Commonwealth 

This  Commission  therefore  strongly  recommends  the 
reconsideration  of  this  whole  question  and  a  return 
to  annual  legislative  sessions  as  soon  as  possible 
as  the  first  step  towards  an  improved  legislative 
system. ^ ' 

In  addition,  the  state  had  saved  very  little  money  by  going 
to  biennial  sessions.   One  year  after  the  report,  the  people 
of  Massachusetts  voted  to  return  to  annual  sessions. 9 8 

One  of  the  most  obvious  arguments  for  annual  sessions  is  simply 
the  great  changes  that  have  taken  place  in  civilization  since 
the  turn  of  the  century.   Technology  and  invention  have  greatly 
added  to  the  complexity  of  society  and  consequently  to  the 
complexity  of  government.   Today  change  is  fast  and  continuous, 
a  fact  recognized  by  federal,  county  and  municipal  governments 
which  meet  more  frequently  than  once  every  two  years.   Under- 
lining this  thought,  Robert  Luce  wrote: 

Laws  are  enacted  because  the  world  moves,  because 
Science  and  Invention  never  sleep,  because  even 
Custom  always  marches.   Our  ills  come  not  because 
laws  are  in  the  van,  but  because  they  are  so  far 
in  the  rear.   The  Legislature  always  lags.^^ 

Arguments  of  a  less  philosophical  nature  in  favor  of  annual 
sessions  have  been  the  growth  in  demand  for  legislative 
services,  the  need  to  restore  the  balance  of  power  between 
the  legislature  and  a  permanent  executive  and  the  difficulties 
in  formulating  an  accurate  biennial  budget.   Advocates  of 
annual  sessions  assert  that  state  government  has  become  big 
business.   "In  189  0  Montana  had  16  counties  instead  of  56, 
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and  thirty-eiqht  state  agencies  where  there  are  now  more  than 
one-hundred. "^^^   In  1890  the  legislature  appropriated  about 
$187,000  annually;  now  it  appropriates  about  $300  million. l^l 

Proponents  of  annual  sessions  argue  that  no  business  of  this 
size  has  a  governing  body  that  meets  only  once  every  two  years. 
They  are  amazed  that  in  Montana  many  city  and  town  councils, 
county  commissioners  and  school  boards  find  it  necessary  to 
meet  weekly  or  monthly,  yet  the  state's  highest  legislative 
body,  the  board  of  directors  of  a  $300  million  enterprise,  meets 
only  once  in  a  twenty-four  month  period. 

Advocates  also  argue  that  the  powers  of  the  governor  and  the 
legislature  no  longer  are  in  balance.   The  legislature  has  no 
control  over  how  often  and  how  long  it  can  meet;  in  special 
sessions  it  does  not  even  control  what  it  can  discuss.   To  a 
degree  the  latter  is  true  even  during  the  regular  sessions, 
because  as  in  all  meetings,  the  person  or  persons  who  control 
the  agenda  control  the  meeting.   Because  the  legislature  is  not 
a  continuous  body,  it  is  quite  dependent  upon  the  executive 
branch  of  government  (a  continuous  body  for  four  years)  and 
lobbyists  for  much  of  its  information  about  proposed  legislation. 
Also  because  the  legislature  cannot  reconvene  itself,  the 
governor's  veto  is  absolute  after  the  session  is  over.   The 
Connecticut  Legislative  Council  has  stated:   "The  worst  aspect 
of  the  biennial  session  is  that  it  encourages  the  expansion 
of  executive  power. "l^^ 

In  fiscal  matters,  promoters  of  annual  sessions  argue  that 

biennial  sessions  necessitate  planning  budgets  of  actual 

expenditures  three  years  in  advance.   This  is  a  difficult  task 

because  such  plans  are  subject  to  factors  such  as  "national 

economic  fluctuations,  migrations  in  and  out  of  the  state, 

the  expansion  of  government  functions,  and  unforeseen  emergencies . "^0- 

Such  long-range  plans  are  particularly  precarious  during  an 

inflationary  period.   Many  subtleties  are  involved,  such  as, 

inflation  of  another  kind — school  attendance.   In  figuring  a 

budget  for  the  University  System,  the  legislature  has  to 

anticipate  the  money  the  system  will  need  because  of  the  growth 

in  the  enrollment  over  the  next  biennium.   The  Montana  Citizens 

Committee  on  the  State  Legislature  quoted  one  legislator  as 

saying : 

The  budgets  have  to  be  prepared  over  three  years  in 
advance,  and  as  was  the  case  in  the  University  System 
this  fortieth  session,  a  tremendous  increase  was 
necessary  because  the  estimate  used  in  the  prior 
session  was  too  low  in  regard  to  the  student  enrollment; 
and  consequently  the  University  System  had  to  rob  all 
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Other  accounts  just  to  hire  necessary  personnel. 
Also,  we  would  have  much  better  control  if  we 
worked  an  annual  budget. ^"^ 

The  Citizens'  Conunittee  advocated  annual  sessions,  saying: 

If  the  legislature  met  annually,  it  would  be  in 
a  better  position  to  do  a  thorough,  detailed  study 
of  all  appropriations  which  now  is  being  done 
within  a  restricted  time  limit  in  an  atmosphere  of 
hurry,  pressure,  and  harassment.   Moreover,  adjust- 
ment necessitated  by  unforeseen  developments  and 
emergencies  could  be  made  with  great  ease  if  the 
legislature  met  annually. ^^^ 

It  also  can  be  contended  that  a  biennial  budget  hinders  the 
legislature  in  achieving  its  goal  of  economy.   For  example, 
when  the  legislature  has  to  estimate  a  department's  expendi- 
tures over  a  two-year  period,  it  may  tend  to  give  the  agency 
the  "benfit  of  the  doubt"  rather  than  economize. -^^^   It  also 
is  asserted  that  biennial  sessions  and  their  biennial  budgets 
may  force  the  state  to  wait  more  than  a  year  to  take  advantage 
of  new  federal  programs  granting  loans  and  matching  funds  to 
projects  assisting  small  businesses,  agriculture,  highway 
construction,  welfare,  housing  and  education. ^^^ 

Advocates  also  believe  annual  sessions  would  lead  to  further 
reform  which  would  help  lawmakers  perform  their  legislative 
duties  more  effectively.   The  Illinois  Commission  on  the 
Organization  of  the  Legislative  Assembly  wrote: 

Justification  for  minimally  necessary  tools  such 
as  staff  and  secretarial  assistance  or  office  space 
does  not  depend  on  annual  sessions;  we  believe  such 
tools  to  be  necessary  whether  or  not  annual  sessions 
are  implemented.   We  are  convinced,  however,  that 
securing  and  utilizing  these  tools  will  be  extremely 
difficult  without  annual  sessions. 

Consider  for  example  the  problem  of  developing  an 
expert  staff  for  the  standing  committees  of  the 
General  Assembly.   It  is  next  to  impossible  to  hire 
competent  specialists  for  a  period  of  only  six 
months  out  of  twenty-four.   With  annual  sessions, 
on  the  other  hand,  it  would  be  feasible  to  staff 
committees  on  a  year-round  basis  under  conditions 
that  would  lead  to  the  development  of  a  permanent 
career  service  for  the  legislature. ^^^ 
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All  these  problems  have  slowly  forced  the  states  into  a  journey 
toward  annual  sessions.   But  in  that  journey,  several  states 
have  stopped  along  the  way  to  try  two  innovative  devices:  several 
species  of  the  unlimited  biennial  session  and  the  alternating 
budget  session. 

Biennial  Sessions:  Unlimited  and  Limited  to  Legislative  Days 

The  unlimited  biennial  session  is  a  device  used  by  the  United 
States  Congress  and  by  several  state  legislatures.   Congress 
initiated  this  device  under  the  Legislative  Reorganization 
Act  of  19  46.   Each  Congress  or  legislature  spans  a  biennium 

(a  two-year  period)  with  the  first  session  recessing  rather 
than  adjourning  sine  die.   In  the  case  of  Congress,  the  first 
session  meets  in  January  of  the  odd-numbered  years;  the  second 
session  meets  in  January  of  the  even-numbered  years.   Before 
the  between-sessions  recess  is  taken,  both  houses  must  agree 
because  Article  I,  Section  5  of  the  United  States  Constitution 
states  that  "neither  house,  during  the  session  of  Congress, 
shall,  without  the  consent  of  the  other,  adjourn  for  more  than 
three  days."   Most  state  constitutions  have  a  similar  provision 

(see  Art.  V,  Sec.  14  of  the  Montana  Constitution).   The  unlimited 
biennial  session  is  said  to  have  the  advantage  that  bills 
introduced  in  the  first  session  are  carried  over  into  the  second 
session  without  the  need  for  reintroduction;  in  other  words, 
there  is  continuity  over  the  biennium. 

The  legislatures  of  Illinois,  Wisconsin,  Ohio  and  Vermont  have 
used  the  unlimited  biennial  sessions.   By  having  their  two 
houses  agree  to  recess,  these  states  were  able  to  attain  an 
effect  similar  to  annual  sessions.   In  1970,  however,  Wisconsin 
and  Illinois  adopted  constitutional  provisions  providing  for 
annual  unlimited  sessions. 

Tennessee  has  and  Utah  had  time  restrictions  on  the  length  of 
their  sessions,  but  because  their  courts  ruled  the  limits 
applied  to  legislative  rather  than  calendar  days,  they  can 
recess  as  long  as  they  like,  provided  each  house  agrees,  and 
then  reconvene.   Even  if  they  do  not  recess,  they  can  add  ten 
to  twenty  days  to  their  sessions  by  excluding  weekends  from 
legislative  days.   This  was  possible  in  Utah  because  the  state 
attorney  general  ruled  that  the  Constitution's  sixty-day 
specification  could  be  interpreted  to  mean  sixty  legislative 
days  rather  than  sixty  calendar  days.   Hafen  explained  this  in 
the  Utah  Law  Review: 

The  opinion  based  its  conclusion  on  the  conflict 
in  the  constitution  between  the  sixty  day  limit. 
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Utah  Const.  Art.  VI   16,  and  the  provision  for 
adjournment:   "Neither  house,  without  the  consent 
of  the  other,  shall  adjourn  for  more  than  three 
days  .  .  .  ."   Utah  Const.  Art.  VI   15.   Because 
adjournment  is  contemplated  by  the  constitution 
under  these  conditions,  the  attorney  general 
reasoned  that  there  is  apparently  no  limit  to 
the  time  of  adjournment  if  both  houses  do  consent. 
Thus,  the  sixty-day  provision  must  refer  to 
legislative  days  because  otherwise  a  sixty-day 
adjournment  after  the  first  day  of  the  session 
would  frustrate  the  legislative  provisions.  •^'^^ 

This  is  the  seime  reason  the  United  States  Congress  has  to  have 
the  consent  of  both  houses  before  it  can  recess.   This  technique, 
which  is  short  of  constitutional  change,  theoretically  could 
be  used  in  Montana,  which  has  a  similar  provision  in  its 
Constitution.   Article  V,  Section  14  of  the  Montana  Constitution 
reads : 

Neither  house,  shall,  without  the  consent  of  the 
other,  adjourn  for  more  than  three  days,  nor  to 
any  other  place  than  that  in  which  the  two  houses 
shall  be  sitting. 

This  device,  however,  may  appear  as  nothing  more  than  a  clever 
maneuver  around  the  constitutional  provision  which  limits  the 
length  of  the  legislative  session.   In  the  Montana  Constitution, 
the  language  is  open  to  either  interpretation — the  traditional 
one  or  the  one  taken  in  Utah.   In  any  case,  Utah  in  1970,  like 
Illinois  and  Wisconsin,  adopted  a  constitutional  amendment 
authorizing  annual  sessions. 

Alternating  Budget  Sessions 

The  other  device  to  provide  more  frequent  sessions  is  the 
alternating  budget  session.   This  system  provides  for  annual 
sessions  with  either  the  even-  or  odd-year  sessions  limited  to 
discussion  of  fiscal  matters.   Legislatures  undertook  this 
reform  in  the  belief  that  it  was  too  difficult  to  develop 
budgets  for  a  two-year  period,  and  that  appropriation  bills 
were  the  biggest  contributor  to  the  log  jams  of  legislation 
that  developed  at  the  end  of  every  regular  session.   The 
alternating  budget  session  remedies  some  legislative  problems, 
but  it  creates  others  because  it  limits  the  legislature's 
flexibility  to  meet  future  problems.   When  a  constitution 
limits  the  sessions  to  the  discussion  of  certain  subjects. 
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the  legislature  spends  some  of  its  time  debating  what  should 
and  should  not  be  discussed,  and  the  courts  become  involved 
in  deciding  which  laws  should  or  should  not  have  been  dis- 
cussed and  passed.   This  happened  in  Maryland  where  the  idea 
of  budget  sessions  originated. H^ 

In  19  46  Maryland's  tax  commission  recommended  annual  legislative 
sessions  "to  consider  the  State  budget  on  a  yearly  basis. "^^1 
The  commission  wanted  more  frequent  sessions,  believing  that 
it  was  impractical  to  budget  the  state  every  two  years.   It 
did  not  recommend  restrictions  on  what  the  legislature  could 
discuss  in  the  even-year  sessions.   Acting  on  this  recommendation, 
the  Maryland  Legislative  Council  submitted  a  bill  to  the 
legislature  which  provided  for  annual  sessions.   The  bill  made 
no  distinction  between  the  even-  and  odd-year  sessions  except 
that  the  even-year  session  could  not  exceed  forty-five  days  and 
that  the  budget  must  be  submitted  on  the  first  day.   The  Com- 
mittee on  Constitutional  Amendments,  however,  decided  to  impose 
restrictions  on  the  subject  matter  that  the  legislature  could 
discuss  during  the  even-year  session.   Like  all  legislative 
bodies  that  have  sessions  limited  in  length,  the  Maryland 
legislature,  limited  to  ninety-day  sessions,  was  acutely  aware 
of  the  "inevitable  log  jam  of  legislation  that  piles  up  during 
the  closing  hours  of  the  session. "^^^  The  subject  matter 
restriction  was  the  committee's  attempt  to  prevent  the  log  jam 
from  occurring  during  the  even-year  session.   In  194  8   the  people 
of  Maryland  passed  a  constitutional  amendment  which  created 
even-year  budget  sessions.   However,  in  1964  Maryland  repealed 
the  budget-only  session  "because  of  dissatisfaction  with  the 
restrictive  'budget'  limitation.  "H3 

After  Maryland  created  budget  sessions,  they  became  fashionable 
and  several  states  adopted  them.   Similarly,  when  Maryland 
repealed  her  budget  sessions,  other  states  followed  her  lead, 
and  the  national  trend  now  is  to  repeal  them.   Maryland  (1964) , 
California  (1966),  Kansas  (1966),  Hawaii  (1968),  Delaware  (1968) 
and  West  Virgina  (1970)  all  have  dropped  the  budget  limitations 
from  their  second  sessions.   Today,  rather  than  limit  subject 
matter,  studies  suggest  the  incorporation  of  a  series  of  dead- 
lines into  the  legislative  rules  to  prevent  the  "inevitable 
log  jam"  at  the  end  of  the  session. ^^^ 

In  creating  budget  sessions,  the  Maryland  legislature  dissipated 
its  effort  to  provide  more  frequent  sessions  by  joining  it  with 
an  attempt  to  prevent  the  hasty  and  inadequate  legislation 
which  always  emerged  from  the  perennial  log  jam  of  legislation. 
What  began  as  a  move  to  give  the  state  annual  sessions  beccime 
an  attempt  to  improve  the  quality  of  legislation  by  the  addition 
of  even-year  sessions  limited  to  the  discussion  of  fiscal  matters. 
This  same  log  jam  and  its  legislation  are  common  in  Montana.  ^■'■^ 
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Split  Sessions 

The  log  jam  and  resulting  hasty  legislation  stimulated  reform 
of  a  different  kind  in  California.   California  invented  the 
split  session — an  attempt  to  improve  the  quality  of  legislation 
that  was  not  coupled  with  an  attempt  to  provide  more  frequent 
sessions.   The  session  remained  biennial;  the  split  session 
merely  divided  the  session  into  three  parts. 

In  theory  the  split  session  seemed  promising.   It  created  a 
recess  of  no  longer  than  thirty  days  between  a  short  preliminary 
session  in  which  bills  were  introduced  and  a  longer  session  in 
which  the  bills  were  debated,  passed  or  rejected.   The  recess 
was  supposed  to  provide  legislators  and  the  people  an  opportu- 
nity to  study  legislation  and  separate  the  good  from  the  bad. 
The  recess  also  provided  a  time  in  the  legislative  process  for 
dialogue  between  the  people  and  their  legislators .  ^•'■^ 

In  1911  at  the  height  of  the  Progressive  Movement,  California 
passed  the  split  session  amendment  along  with  the  initiative, 
referendum  and  women's  suffrage. 

The  plan  was  inaugurated  under  most  favorable 
conditions.   The  legislature  of  1913  was  pro- 
gressive in  character,  and  its  membership  desired 
to  act  in  full  accord  with  the  letter  and  spirit 
of  the  new  arrangement.  ^•'■' 

During  the  recess  the  state  printed  complete  sets  of  the 
3,887  bills  and  sent  them  to  all  county  and  city  clerks,  public 
libraries,  high  schools,  chambers  of  commerce  and  boards  of 
trade.   Legislators  also  could  send  a  maximxim  of  ten  sets  to 
their  constituents.   Newspapers  printed  summaries  of  the  bills. 
Progressive  groups  sponsored  citizens'  meetings  across  the 
state  to  discuss  the  measures  and  legislators  met  with  their 
constituents.   Yet  the  people  were  not  able  to  make  good  use 
of  the  recess.   The  enormous  number  and  complexity  of  the  bills, 
the  desultory  and  diverse  desires  of  the  electorate,  and  the 
short  length  (thirty  days)  of  the  recess  defeated  its  purposes. 
After  1913  the  initial  enthusiasm  never  was  shown  again.   But 
pressure  groups  made  profitable  use  of  the  recess  after  1913.^^° 

The  provision  which  allowed  each  legislator  to  introduce  two 
bills  in  the  second  session  if  approved  by  two-thirds  of  his 
house  also  weakened  the  California  split  session.   By  custom, 
the  legislature  automatically  allowed  every  member  to  introduce 
his  share.   Confusion  at  the  end  of  the  session  continued  because 
the  biennial  restriction  accentuated  the  need  for  legislation 
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and  because  legislators  procrastinated  on  important  bills. 
California  added  an  even-year  budget  session  to  this  odd-year 
split  session  in  1946  and  replaced  both  with  annual  sessions 
in  1966.   One  historian  of  the  California  split  session  wrote: 

Although  designed  to  correct,  at  least  in  part, 
some  of  the  worst  features  of  the  legislative 
practices  that  prevailed,  the  operation  of  the 
plan  has  obviously  not  accomplished  that  result. 
It  is  often  difficult  to  detect  in  the  record  of 
the  practice  of  any  of  the  ideas  that  formed  the 
theory. 119 

When  West  Virginia  embraced  split  sessions  in  1920,  it  was 
seeking  to  improve  the  quality  of  its  legislation,  which  suffered 
because  the  constitution  limited  the  legislature  to  forty-five 
day  biennial  sessions.   But  under  split  sessions,  legislators 
still  found  it  impossible  to  give  bills  adequate  consideration. 
The  split  session  amendment  forbade  introduction  of  legislation 
during  the  last  session  without  three-fourths  approval.   In 
contrast  to  California,  few  bills  obtained  the  needed  approval; 
however,  congestion  of  legislation  at  the  end  of  the  session 
did  not  end,  because  of  the  forty-five  day  limit.   The  people 
of  West  Virginia  repealed  the  amendment  in  1929.   In  assessing 
the  merits  of  the  split  session  in  West  Virginia,  one  political 
scientist  wrote: 

Viewed  from  the  standpoint  of  results  achieved, 
it  is  unquestionably  true  that  the  split  session 
has  proved  a  dismal  failure.   It  has  not  prevented 
the  enactment  of  bad  legislation;  it  has  not 
accomplished  the  enactment  of  good  legislation. ^^^ 

The  Duration  of  Legislative  Sessions 

The  transformation  of  a  proposal  for  annual  sessions  into 
budget  sessions  in  Maryland  and  use  of  the  split  session  in 
California  and  West  Virginia  were  attempts  to  prevent  hasty  and 
inadequate  legislation  at  the  end  of  each  session.   But  in 
reality,  they  were  treating  only  the  symptoms  of  the  basic 
ill — the  insufficiency  of  time  in  constitutionally  limited 
sessions.   The  evils  of  time  and  frequency  limits — chaotic 
sessions  and  ill-considered  legislation--have  stimulated  much 
reform.   States  that  have  tried  budget  sessions,  split  sessions 
and  recessed  unlimited  biennial  sessions  seem  to  have  concluded 
that  the  most  satisfactory  reform  is  to  simply  remove  the 
restrictions  on  legislative  sessions.   An  excellent  example  is 
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California,  which  invented  the  split  session,  tried  budget 
sessions  and  replaced  both  with  annual  unlimited  sessions  in 
1966. 

Thirty  states  limit  their  legislative  sessions  to  a  specific 
number  of  days,  while  four  more  indirectly  limit  their  sessions 
by  stopping  the  pay  of  legislators  after  a  specific  cimount 
of  time.^^-^  Montana's  sixty-day  limit  is  most  common  amont  the 
states  (See  Appendix  B) . 

Limited  sessions,  like  biennial  sessions,  grew  out  of  distrust 
and  fear  of  state  government — feelings  often  justified  during 
the  nineteenth  century  as  railroads  and  other  corporations 
corrupted  many  state  legislatures.   It  was  during  this  period 
that  New  Jersey  became  the  first  state  to  limit  its  legislative 
sessions.   As  Luce  put  it,  "New  Jersey  found  a  new  application 
for  the  ingenious  idea  that  the  way  to  handle  an  evil  is  to 
lessen  its  opportunity.   The  shorter  the  session,  the  less  harm 
it  can  do."^^*^   New  Jersey  limited  the  number  of  days  legislators 
could  receive  full  pay.   In  1845,  Louisiana  became  the  first 
state  to  limit  the  actual  number  of  days  in  the  session  by 
adopting  the  same  sixty-day  limit  later  imposed  by  Montana. 
California  in  1908  and  Colorado  in  1910  simply  paid  their 
legislators  $1,000  a  year,  which  in  effect  encouraged  legislators 
to  end  sessions  as  soon  as  possible. -^^-^ 

Limited  Legislative  Sessions 

One  argument  for  limited  sessions,  particularly  relevant  for 
Montana,  is  that  unlimited  sessions  would  make  it  impossible 
for  many  people  to  serve  who  find  service  possible  in  a  limited 
session.   It  is  contended  that  unlimited  sessions  would  end 
Montana's  tradition  of  a  citizen  legislature  and  would  create 
a  professional  legislature  in  its  stead.   Some  urge  that  needed 
reform  can  be  achieved  without  abandoning  Montana's  sixty-day 
limit  by  adopting  a  split  session  that  could  meet  early  in 
December,  recess  for  the  holidays  during  which  time  committees 
could  begin  their  work  and  then  reconvene  late  in  January  to 
enact  legislation. 

A  second  argument  is  that  unlimited  sessions  are  expensive  and 
lead  to  unnecessary  legislation.   On  this  subject,  Alvin  Johnson, 
the  author  of  The  Unicameral  Legislature,  wrote: 

Since  the  quantity  of  bills  to  be  passed  upon  is 
considered  one  of  the  principal  causes  of  poor 
legislation,  many  advocates  of  reform  have  suggested 
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limiting  the  number  of  laws.   One  of  the  simplest 
ways  to  do  this  is  to  shorten  the  length  of  the 
legislative  sessions  or  to  make  them  less  frequent. 
Sixty  days  is  usually  suggested  as  the  maximum 
length  of  session  and  the  biennial  meetings  as  the 
ideal  frequency . ^^4 

Another  argument  maintains  that  it  is  easier  for  the  public 
and  the  press  to  keep  surveillance  over  the  legislature  in  a 
limited  session  than  it  is  in  an  unlimited  one.   Still  another 
states  that  the  legislature  has  plenty  of  time,  but  that  it 
makes  poor  use  of  the  time  it  has. 125 

No  clear  line  can  be  drawn  between  when  a  legislature  ceases 
to  be  a  citizen  legislature  and  becomes  a  professional  one, 
but  it  does  seem  to  have  some  relation  to  the  length  of  session. 
Supporters  of  a  citizen  legislature  believe  that  a  represent- 
ative should  be  a  "participating"  member  of  the  community  he 
represents,  rather  than  a  specialist  in  government,  and  that 
this  "greater  representativeness"  justifies  "the  risk  of  less 
efficient  and  even  less  competent  legislative  performance. "^^^ 
They  also  maintain  that  if  sessions  are  lengthened,  salaries 
will  increase  to  such  an  extent  that  many  people  will  run  for 
office  solely  for  the  money.   It  also  is  contended  that  a  shift 
to  annual  sessions  may  discourage  some  legislators  who  are  now 
willing  to  spend  alternate  winters  in  Helena.   Lengthening  the 
session,  whether  annual  or  biennial,  will  affect  the  capacity 
of  some  occupational  groups  to  serve;  crop-farmers  in  particular 
might  find  a  longer  session  disadvantageous.   It  must  be 
recognized  that  the  traditional  opening-date  of  Congress  and  the 
state  legislatures  was  fixed  at  a  time  when  agriculture  was 
the  dominant  way  of  life. 

Advocates  of  limited  sessions  also  maintain  that  other  reforms 
can  be  made  to  alleviate  the  need  for  lengthened  sessions. 
They  maintain  that  if  legislators  were  better  prepared  when  they 
arrived  for  the  session,  they  could  accomplish  more  in  less 
time.   They  contend  this  goal  can  be  accomplished  by  several 
steps.   If  legislators  could  introduce  bills  before  the  session 
began,  they  could  immediately  begin  business  when  they  arrived. 
Also  if  a  bill  drafting  service  were  provided,  bills  could  be 
written  in  clear  and  constitutionally  correct  form  so  the  need 
for  amendment  during  the  session  would  be  reduced.   The  drafting 
service  also  could  eliminate  overlapping  bills  so  the  total 
number  of  bills  would  be  reduced.   Similarly,  if  legislative 
councils  were  strengthened  and  interim  work  increased,  the 
legislators  would  be  informed  when  they  arrived  so  they  could 
immediately  tackle  important  issues.   Proponents  of  limited 
sessions  also  contend  that  a  great  deal  of  time  could  be  saved 
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and  more  work  accomplished  if  each  legislator  had  staff 
assistance  in  the  form  of  a  secretary  and  research  assistant. 
In  addition,  if  more  powers  were  given  to  the  state's  political 
subdivisions  so  they  could  handle  their  own  problems,  the 
legislature's  work  load  would  be  lightened  and  it  could  spend 
more  time  on  state  issues.   Advocates  of  limited  sessions  also 
argue  that  much  of  the  problem  with  the  log  jam  of  legislation 
at  the  end  of  every  session  could  be  corrected  by  the  legislature 
incorporating  a  series  of  deadlines  to  spread  the  flow  of 
legislation  throughout  the  entire  session. 

Unlimited  Legislative  Sessions 

Proponents  of  unlimited  sessions  emphasize  that  because  sessions 
are  unlimited  does  not  mean  they  will  continue  indefinitely. 
Unlimited  sessions  mean  that  the  legislature  will  be  the  judge 
of  how  much  time  it  needs  to  give  adequate  consideration  to 
proposed  laws.   To  the  proposition  that  legislators  procrastinate 
if  there  are  no  limits  on  sessions,  supporters  of  unlimited 
sessions  respond  that  in  California  and  Colorado,  annual 
salaries  have  encouraged  legislators  to  finish  their  work  as 
soon  as  possible. ^2'   On  this  subject  Dr.  McGeary  has  written: 

Contrary  to  the  belief  of  some  critics,  state 

legislators,  especially  in  those  states  such 

as  Pennsylvania  where  they  are  paid  on  an  annual 

basis,  are  not  interested  in  needlessly  prolonging 

a  session.   The  average  law  maker  wants  to  adjourn 

as  soon  as  the  press  of  business  reasonably  allows. ^^^ 

In  addition,  all  the  techniques  which  can  help  speed  up  the 
legislative  process  in  limited  sessions  (see  earlier  discussion) 
also  can  be  used  to  allow  an  unlimited  session  to  finish  its 
business  quickly.   Advocates  of  unlimited  sessions  maintain  the 
legislature  needs  to  determine  the  length  of  its  own  sessions 
because  the  legislature  and  its  laws  suffer  from  trying  to 
work  within  a  limit  and  because  a  fixed  limit  may  not  allow 
the  legislature  to  meet  future  needs.   Supporters  of  unlimited 
sessions  contend  that  toward  the  end  of  Montana's  limited 
session,  the  problem  is  to  find  enough  time  simply  to  process 
each  bill.   This  lack  of  time  is  readily  illustrated  by  Joint 
Rule  7-2  of  the  Montana  legislature.   Under  this  rule,  unless 
good  cause  can  be  shown,  a  bill  must  be  reported  out  of 
committee  within  seven  days  after  reference.   The  legislature 
uses  this  rule  because  of  time  limitations;  the  fact  it  is 
frequently  waived  by  unanimous  consent  indicates  that  it  is 
impossible  to  work  within  the  limitation.   Montana  has  this 
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rule  at  a  time  when  most  studies  of  legislative  procedure 
recommend  rules  which  prevent  hasty  consideration  of  bills  in 
committee  and  which  require  several  days'  notice  before  bills 
can  be  reported  out.   For  example.  The  Council  of  State 
Governments  in  its  Key  Points  in  Legislative  Procedure;  Twenty 
Ways  to  Expedite  the  Legislative  Process,  makes  the  following 
recommendation : 

Final  committee  action  upon  a  specific  measure 
should  require  adequate  notice.   The  rules  should 
specify  the  minimum  notice,  e.g.,  "two  legislative 
days,"  and  the  manner  of  notice,  e.g.,  "in  the 
Daily  Calendar  by  bill  number  and  sponsor."   It  may 
be  necessary  to  provide  for  emergencies  by  requiring 
an  extraordinary  majority  of  the  committee  to 
consider  a  bill  not  meeting  such  notice  requirements 
and  comment  in  the  committee  report  on  such  a  bill.129 

Studies  also  recommend  that  several  days'  notice  be  given  before 
committee  hearings  are  held,  so  citizens  can  have  time  to  come 
to  the  Capitol  to  testify. 1^0 

Opponents  of  the  present  sixty-day  limitation  question  whether 
it  really  allows  a  citizen  legislature.   They  maintain  that  if 
a  legislature  is  a  citizen  legislature,  it  should  be  repre- 
sentative of  all  the  people.   But  under  the  present  Montana 
system,  it  can  be  contended  that  only  a  few  classes  of  people 
can  afford  to  be  legislators — retired  people,  insurance  sales- 
men, ranchers  and  farmers  who  are  not  busy  during  the  winter 
months  and  professional  people  who  have  partners  to  carry  on 
the  business  while  they  are  away.   Meanwhile,  many  small 
businessmen,  teachers,  white  collar  workers  and  laborers  cannot 
afford  to  run  for  the  legislature.   James  Miller  wrote  in  the 
National  Civic  Review;  "By  conservative  estimate  at  least  75 
percent  of  our  population  that  would  otherwise  be  qualified  to 
serve  cannot  possibly  afford  to."^^^  Opponents  of  the  sixty- 
day  limitation  contend  that  willingness  to  make  financial 
sacrifices  is  not  necessarily  an  adequate  criterion  by  which 
to  select  good  legislators.   And  even  if  it  were  an  adequate 
criterion,  they  question  whether  a  farmer  really  sacrifices  by 
being  in  a  legislature  which  meets  in  January  and  February. 
The  same  question  could  be  asked  concerning  teachers  if  the 
legislature  were  to  meet  in  July  and  August.   In  other  words, 
any  system  chosen  will  have  advantages  for  some  groups  and 
disadvantages  for  others.   So  advocates  of  unlimited  sessions 
ask;   "Would  it  not  be  better  to  have  annual  unlimited  sessions 
coupled  with  annual  salaries,  which  would  hold  down  the  length 
of  the  sessions,  so  that  all  the  state's  residents  could  compete 
on  equal  footing  for  legislative  seats?"   On  this  question. 
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John  Burns,  author  of  The  Sometime  Governments ,  observes: 

It  is  increasingly  apparent  that  in  today's  society 
a  legislature  must  be  both  "citizen"  and  "professional" — 
both  close  to  the  people  and  capable  of  coming  to 
grips  with  complex  public  problems.   The  same 
qualities  that  make  a  legislature  more  "professional" — 
adequate  salaries,  skilled  staff,  enough  time — make 
it  possible  for  a  greater  variety  of  the  citizenry  to 
serve  in  the  legislature,  and  thus  make  it  more 
"representative. "132 

Proponents  contend  unlimited  sessions  would  not  be  too  expensive, 
arguing  that  today  in  Montana  the  legislature  costs  less  than 
three- tenths  of  one  percent  of  the  state  budget.   And  as  Luce 
argued  earlier,  there  would  be  no  increase  in  "unnecessary" 
legislation  because  both  limited  and  unlimited  sessions  must 
produce  the  saune  eunount  of  legislation  if  they  are  to  equally 
meet  the  demands  of  the  state  and  its  people. 

Critics  of  limited  sessions  maintain  that  limited  sessions 
do  not  help  the  people  and  the  press  follow  the  legislature; 
rather,  they  hold  that  limited  sessions  create  confusion  and 
pressure  and  as  a  result,  only  the  professional  lobbyist  with 
a  limited  number  of  bills  can  effectively  watch  the  flow  of 
legislation.   Dr.  Ellis  Waldron  of  the  University  of  Montana 
writes: 

Whatever  the  justification  for  a  constitutional 
60-day  limit  in  1889,  its  gross  effect  today  is 
to  heighten  the  legislative  advantage  of  organ- 
ized special  interests  whose  politics  are  a 
daily  preoccuption.   Meanwhile  broadly  signifi- 
cant legislation  in  areas  such  as  health,  environ- 
mental control,  education  and  community  develop- 
ment suffer  precisely  because  their  base  of 
popular  support,  although  broad,  lacks  organized 
representation  at  the  right  time  and  in  the  right 
places.   The  action  is  over  in  the  short  legisla- 
tive session  before  spokesmen  for  these  broad 
interests  can  identify  each  other  and  get  organ- 
ized.  This  must  always  be  the  case  in  some  measure, 
but  a  60-day  measure  is  destructive  of  public 
interest  and  effective  representation  under  modern 
circumstances .  ^^-^ 

Advocates  of  unlimited  sessions  concede  that  many  legislatures 
could  make  better  use  of  their  time.   It  is  recognized  that  a 
series  of  deadlines  can  modify  the  flow  of  legislation  and. 
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to  some  extent,  minimize  pressures  at  the  end  of  the  session. ^^^ 
But  charges  that  existing  legislative  time  is  wasted  are  only 
questionably  applicable  to  the  Montana  legislature,  which  in 
recent  years  has  striven  in  various  ways  to  improve  its 
legislative  procedure  through  pre-session  bill  drafting, 
freshmen  orientation  sessions,  organizational  caucuses  and 
interim  research.   Following  Legislative  Council  studies,  the 
legislature  has  simplified  its  rules  and  procedures  and  stream- 
lined its  committee  structure. 

Advocates  of  unlimited  sessions  state  that  experience  proves 
that  session  restrictions  have  done  nothing  to  improve  legis- 
lative work. ^35   In  fact,  they  contend,  limited  sessions  have 
done  harm: 

It  seems  incredible  that  men  should  have  expected 
from  the  curtailment  of  sessions  any  result  other 
than  that  which  has  actually  followed.   Everywhere 
it  has  produced  bad  work,  slovenly,  slipshod, 
hurtful. 13^ 

Most  political  scientists  criticize  time  limits  on  legislative 
sessions.   The  nation's  foremost  commentators  on  the  legislative 
process  call  these  limits  "indefensible.  "■^■^'   Jewell  and 
Patterson  wrote  in  1966: 

The  limitation  is  most  frequently  60  days,  occa- 
sionally less,  and  rarely  over  90  days.   Such 
limitations,  often  quite  reasonable  when  they 
were  adopted,  limit  severely  not  only  the 
legislature's  opportunities  for  deliberation  but 
the  effectiveness  of  its  committees  and  the 
ability  of  less  senior  members  to  develop  expe- 
rience and  to  become  acquainted  with  legislative 
norms.   No  single  factor  has  a  greater  effect  on 
the  legislative  environment  than  the  constitutional 
restriction  on  the  length  of  sessions .  ■'■■^° 

Robert  Luce  wrote  in  1920: 

Putting  on  a  time  limit  is  perhaps  the  most  pre- 
posterous device  men  ever  conceived  for  the  remedy 
of  political  ills  ....  If  the  adminstration  of 
justice  became  conspicuously  defective,  nobody 
would  risk  his  reputation  for  sanity  by  advising 
that  the  courts  should  sit  only  from  New  Year's 
Day  to  Easter  ....  In  the  ordinary  affairs  of 
life  when  we  find  work  is  not  being  thoroughly 
done,  we  demand  that  more  time  and  thought  and 
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energy  shall  be  put  into  the  work.   That  is  precisely 
what  we  should  demand  of  men  who  undertake  to 
legislate  for  us. 139 

In  her  19  54  study  for  the  American  Political  Science  Association, 
Dr.  Zeller  wrote: 

The  restrictions  on  length  of  sessions  are  the  real 
reasons  for  bad  legislation — not  extended  periods 
of  discussion.   Certainly  it  would  be  impossible  to 
say  that  legislation  or  the  quality  of  legislators 
has  been  improved  by  limiting  the  sessions . -^^^ 

Supporters  of  unlimited  sessions  contend  that  if  the  experience 
of  the  last  100  years  recommends  anything  it  would  seem  to  be 
that  the  legislature  should  have  maximum  flexibility  to  deter- 
mine the  frequency  and  duration  of  its  sessions.   Luce  writes 
that  if  it  is  important  that  bad  laws  are  not  passed,  it  is 
equally  important  that  good  laws  be  as  good  as  possible. 
He  believed  frequent  and  unlimited  sessions  were  necessary 
to  achieve  this  goal,  and  posed  the  following  exercise  to  those 
questioning  whether  legislative  sessions  should  be  limited: 

Reflect  on  the  difficulty  of  the  lawmaker's  task 
before  meting  out  to  him  too  savage  condemnation. 
By  yourself  take  at  random  a  single  statute  and 
see  how  much  study  you  would  have  to  give  it  before 
you  approved  not  only  its  main  proposition  but  also 
every  minute  detail,  every  phrase,  every  word,  yes, 
every  punctuation  mark.   Then  imagine  yourself  con- 
fronted with  1360  such  propositions  and  perhaps  only 
sixty  days  at  your  command.   The  chances  are  in  that 
time  you  could  not  understandingly  even  read  all  the 
bills  introduced  at  one  session  of  a  legislature  in 
one  of  the  larger  States.   Do  you  think,  then,  that 
you  could  master  them  all?   Do  you  think  you  could 
find  the  existing  law  in  each  case,  know  how  the 
change  proposed  would  modify  it,  see  clearly  how  far 
the  effect  would  reach,  measure  the  evil  to  be  cured, 
and  decide  whether  the  change  would  be  wise?  Try  it.^^^ 

Harvey  Walker  observed  that  if  the  people  are  serious  about 
reforming  and  improving  the  state  legislatures,  they  must 
reflect  their  convictions  through  positive  action,  not  mere 
talk.   He  wrote  of  state  legislatures: 

If  they  are  ever  to  reach  the  heights  of  which 
they  are  capable,  if  our  most  able  men  and  women 
are  to  find  in  legislation  an  attractive  career, 
public  confidence  in  legislatures  must  find 
practical  expression  in  law.-'-^^ 
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Special  Sessions 

Robert  Luce  has  written:   "Whenever  a  Constitution  blocks  the 
natural  paths  of  community  action,  others  will  be  sought,  if 
the  occasion  is  urgent.  "^^-^   This  statement  is  especially  true 
of  legislators'  need  for  more  time  to  do  their  work,  and  is 
readily  illustrated  by  the  great  increase  in  the  use  of  special 
sessions  across  the  nation.   In  1968-1969,  twenty-four  states 
held  thirty-eight  special  sessions. ^^^   Because  the  sixty-day 
sessions  did  not  provide  enough  time  for  the  legislature  to 
accomplish  its  work,  the  governor  of  Montana  called  special 
sessions  in  1967  and  1969  and  two  in  1971.   A  major  problem 
with  the  use  of  special  sessions  to  provide  more  time  is  that 
the  practice  makes  the  legislature  appear  incompetent.   Many 
people  assume  that  the  legislature  has  neglected  its  business, 
forcing  the  governor  to  give  it  more  time  and  money,  when 
actually  it  may  well  be  impossible  to  do  a  good  job  in  sixty 
days.l^^ 

The  same  men  who  limited  the  legislatures  to  biennial  sessions 
foresaw  the  loophole  provided  by  special  sessions.   Tennessee 
in  its  1834  Constitution  was  the  first  state  to  limit  special 
session  discussion  to  items  specified  by  the  governor:   "They 
shall  enter  on  no  legislative  business  except  that  for  which 
they  were  especially  called  together .  "^''^   But  this  wording 
proved  too  inflexible,  so  Nevada  allowed  the  governor  to  add 
topics  of  discussion  during  the  session.   Gradually  many  states 
have  swung  back  to  the  belief  that  legislators  are  competent 
to  judge  when  they  need  to  go  into  session  and  what  they  need 
to  discuss. 1^^   In  1868  Florida  allowed  its  legislature  to 
discuss  whatever  topics  both  houses  unanimously  recommended, 
and  in  1885  changed  the  provision  to  a  two-thirds  vote  of  both 
houses . ^^° 

Today  nineteen  states  limit  debate  in  special  sessions  to 
subjects  assigned  by  the  governor. 1^9   of  ten  recently  drafted 
constitutions,  only  Connecticut  and  Michigan  allow  only  the 
governor  to  call  sessions  and  set  the  agenda. -^^^   The  other 
eight  constitutions  also  permit  the  legislature  to  call  special 
sessions.   Four  of  these — Alaska,  Florida,  Illinois  and 
Arkansas — limit  debate  in  executive  special  sessions,  but  both 
Florida  and  Arkansas  permit  a  specified  legislative  vote  to  add 
subjects  of  debate.  ^^-^   The  other  four — Virginia,  Hawaii,  Idaho 
and  Maryland--limit  debate  in  neither  executive  nor  legislative 
special  sessions .  ■'■^^ 

These  eight  constitutions  provide  diverse  methods  for  legislatures 
to  call  themselves  into  special  session.   Alaska,  Hawaii  and 
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Virginia  permit  their  legislatures  to  meet  at  the  request  of 
two-thirds  of  the  memberships ; 153  Arkansas'  proposed  Constitution 
requires  a  request  of  three-fifths  of  the  legislative  membership. ^^^ 
The  new  Illinois  Constitution  and  the  proposed  Idaho  Constitution 
provide  for  continuous  sessions,  so  their  legislatures  could 
convene  at  any  time.   However,  the  Illinois  Constitution  further 
provides  that  the  legislature  may  convene  at  the  request  of  the 
presiding  officers  of  both  houses,  and  the  proposed  Idaho 
Constitution  states  a  majority  of  both  houses  may  call  a  special 
session. 1^^  The  proposed  Maryland  Constitution,  like  Illinois, 
permits  the  presiding  officers  of  both  houses  to  call  a  special 
session. 15^   The  Florida  Constitution  allows  the  legislature  to 
call  special  sessions  as  provided  by  law.^^'^ 

Montana's  legislature,  along  with  twenty-six  other  state  legis- 
latures, cannot  convene  itself  into  special  session  and,  along 
with  eighteen  others,  can  discuss  only  what  the  governor  allows 
it  to.-*-^^  Article  V,  Section  6  of  the  Montana  Constitution  states: 

The  legislative  assembly  (except  the  first)  shall 
meet  at  the  seat  of  government  at  twelve  o'clock 
noon,  on  the  first  Monday  of  January,  next  succeed- 
ing the  general  election  provided  by  law,  and  at 
twelve  o'clock  noon  on  the  first  Monday  of  January, 
of  each  alternate  year  thereafter,  and  at  other 
times  when  convened  by  the  governor. 

Section  11  of  Article  VII  reads: 

He  [the  Governor]  may  on  extraordinary  occasions 
convene  the  legislative  assembly  by  proclamation, 
stating  the  purposes  for  which  it  is  convened,  but 
when  so  convened,  it  shall  have  no  power  to  legis- 
late on  any  subjects  other  than  those  specified  in 
the  proclamation,  or  which  may  be  recommended  by 
the  governor,  but  may  provide  for  the  expenses  of 
the  session  and  other  matters  incidental  thereto. 
He  may  also  by  proclamation  convene  the  senate  in 
extraordinary  session  for  the  transaction  of  execu- 
tive business. 

All  state  constitutions  permit  the  governor  to  call  the 
legislature  into  special  session,  and  the  wisdom  of  this  is 
not  challenged.   However,  many  contend  that  the  legislature 
also  should  have  this  power.   Under  the  separation  of  powers 
and  the  check  and  balance  doctrines,  all  three  branches  of 
government  must  be  equal  and  independent  so  they  are  capable 
of  checking  one  another.   If  the  legislature  cannot  call 
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itself  into  session  and  must  rely  solely  upon  the  governor, 
it  can  be  argued  that  the  legislature  is  not  equal  to  or 
independent  of  the  other  two  branches  of  state  government. 

Twenty  years  ago,  Harvey  Walker  in  The  Legislative  Process 
stated  that  there  was  no  longer  any  justification  for  such 
restrictions.   He  believed  that  the  legislature  should  be  able 
to  call  itself  into  session.   In  regard  to  the  legislature 
being  restricted  only  to  those  subjects  the  governor  allowed. 
Walker  stated: 

Needless  to  say,  there  is  no  justification  whatever 
for  the  restriction  of  the  subjects  to  be  considered 
at  a  special  session  to  those  named  by  the  governor. 
Let  him  make  his  suggestions,  if  he  desires,  but 
leave  the  legislators  free  to  consider  such  matters 
as  seem  to  them  to  require  action. -^^^ 

John  Burns,  writing  for  the  Citizens'  Conference  on  State  Legis- 
latures, the  body  which  evaluated  the  state  legislatures  and 
ranked  Montana  forty-first  in  terms  of  quality,  wrote  in  19  71: 

The  legislature  should  also  have  the  power  to  call 
itself  into  special  session  by  a  decision  of  the 
presiding  officers,  or  by  a  majority  decision  of 
its  members.   Both  of  these  alternatives  should, 
in  fact,  be  open  to  it.   The  legislature  should 
also  be  able,  by  the  vote  of  a  simple  majority,  to 
expand  its  agenda  during  any  special  session  called 
by  the  governor. ^^^ 

He  cited  a  recent  experience  of  the  Missouri  legislature  as 
an  example  of  the  need  for  such  a  provision.   In  1969  a  bill 
which  granted  greater  freedom  to  local  governments  was 
approved  by  the  necessary  house  and  senate  committees  and  had 
passed  the  house  but  not  the  senate  before  the  legislature 
was  forced  to  adjourn.   The  bill  was  sorely  needed  by  the 
cities  of  Missouri  and  had  received  no  opposition  in  either 
house.   That  spring  the  governor  called  a  special  session  but 
refused  to  include  the  bill  in  the  agenda;  thus,  a  badly 
needed  bill  which  had  no  opposition  had  to  wait  eighteen 
months  before  being  passed. i^l 

The  Illinois  provision  for  special  sessions  resembles  what 
Burns  proposes: 

The  Governor  may  convene  the  General  Assembly  or 
the  Senate  alone  in  special  session  by  a  proclama- 
tion stating  the  purpose  of  the  session;  and  only 
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business  encompassed  by  such  purpose,  together 
with  any  impeachments  or  confirmation  of  appoint- 
ments shall  be  transacted.   Special  sessions  of 
the  General  Assembly  may  also  be  convened  by  joint 
proclamation  of  the  presiding  officers  of  both 
houses,  issued  as  provided  by  law. 1^2 

Harvey  Walker  wondered  why  people  feared  to  give  the  state 
legislatures  more  freedom  to  decide  their  own  affairs  when 
they  thought  nothing  of  giving  such  privileges  to  cities  and 
towns.   He  observed: 

City  councils  fortunately  possess  the  freedom 
of  action  which  state  legislatures  lack.   They 
hold  continuous  sessions,  never  adjourning  sine 
die  and  never  having  to  concern  themselves  with 
special  session.   There  are  special  meetings, 
but  the  council  itself  calls  them  and  determines 
what  shall  be  considered.   If  those  who  fear 
greater  liberty  for  state  legislatures  would 
only  look  at  the  city  councils  as  an  example  of 
what  can  safely  be  done  in  a  democracy,  they 
would  admit  that  there  is  little  to  fear.   It 
is  only  fair  to  point  out  in  passing  that  there 
are  many  cities  in  the  United  States  with  larger 
populations  than  many  of  the  states.   It  is  not 
uncommon  for  a  large  city  to  have  a  budget  laraer 
than  that  of  the  state  in  which  it  is  located. ^^-^ 

Montana  Experiences  With  Session  Reform 

Montana  legislators  first  proposed  constitutional  amendments 
creating  split  sessions  in  1933  and  budget  sessions  in  1965. 
In  almost  every  legislature  since  19  33,  lawmakers  have 
proposed  amendments  to  alter  Montana's  legislative  sessions. ^^^ 
The  reason  for  the  interest  is  apparent:  in  sixty  years--3ince 
1911 — only  six  legislatures  have  been  able  to  complete  their 
business  in  sixty  days  (the  legislatures  of  (1913,  1915,  1939, 
1941,  1945  and  1947).-^^^   Increasingly  Montana  citizens  have 
become  aware  of  the  problem,  and  their  awareness  has  been 
reflected  in  the  actions  of  the  legislature  and  the  formation 
of  citizens'  groups.   For  example,  in  1966  the  Montana  Legis- 
lative Council  recommended  that  the  legislature  adopt  budget 
sessions^^e  and  the  Montana-Idaho  Assembly  on  State  Legislatures 
recommended  that  the  restrictions  on  legislative  sessions  be 
removed.   The  Assembly  stated  in  its  first  recommendation: 
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[C]onstitutional  restrictions  on  the  length  of 
legislative  sessions  should  be  removed  and  that 
legislatures  should  be  free  to  determine  the 
frequency  and  length  of  legislative  sessions. 1^' 

In  1967,  the  Montana  Citizens  Committee  on  the  State  Legis- 
lature in  its  Report  to  the  Fortieth  Legislative  Assembly  of 
the  State  of  Montana  recommended  adoption  of  annual  sessions. 
The  question  of  session  reform  had  become  imperative  that  year. 
Until  1967  the  legislature  had  used  the  device  popularly  known 
as  "stopping  the  clock"  to  evade  the  time  limit  and  to 
complete  its  work.   In  Standard  Oil  Co.  v.  The  State  Board  of 
Equalization, ^^^  the  Montana  Supreme  Court  had  ruled  it  would 
go  no  further  than  the  legislative  journal  in  challenging 
legislation;  therefore,  it  became  the  practice  of  the  legislature 
to  "stop  the  clock"  on  the  sixieth  day  so  all  the  journal 
entries  made  during  the  succeeding  days  appeared  under  the  date 
of  the  last  legitimate  day  of  the  session.   This  device  had 
been  commonly  used  since  the  early  1920s.   The  Citizens' 
Committee  report  of  1967  stated: 

One  veteran  legislator  remarked  that  a  session 
usually  extends  from  one  to  five  days  beyond 
the  constitutional  maximum.   Because  legislators 
are  not  paid  after  the  60th  day,  they  usually 
cannot  afford  to  stay  for  more  than  five  extra 
days.   After  the  fifth  day,  according  to  this 
legislator,  it  is  impossible  to  obtain  a  quorum: 
"The  legislative  shop  closes  even  though  the 
states'  business  is  not  f inished. "^^^ 


In  1967  several  legislators  became 
stopping  the  clock  and  threatened 
the  journal,  an  act  which  probably 
the  business  undertaken  after  the 
threat,  the  governor  called  specia 
and  two  in  1971  to  enable  the  legi 
In  immediate  response  to  not  being 
legislature  in  1968  offered  a  cons 
eighty-day  biennial  sessions.   The 
support,  but  organized  opposition 
to  92,093.-^'"   That  Scime  year,  the 
on  the  State  Legislature  published 
annual  sessions .  ^^•'-   During  the  19 
legislators  proposed  amendments  cr 
but  none  was  passed. 


tired  of  the  subterfuge  of 
to  enter  the  real  date  into 

would  have  invalidated  all 
sixtieth  day.   Under  that 
1  sessions  in  1967  and  1969 
slature  to  finish  its  business. 

able  to  stop  the  clock,  the 
titutional  amendment  creating 

proposal  had  no  organized 
defeated  the  measure  132,153 

Montana  Citizens  Committee 

another  report  recommending 
69  and  1971  legislatures, 
eating  budget  and  annual  sessions, 
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LEGISLATIVE  CONTINUITY 


In  a  legislature  there  is  a  need  for  continuity.   Without 
continuity,  committee  investigations  and  research  assessing 
new  trends  in  lawmaking  would  stop  at  the  end  of  each  session, 
forcing  an  uninformed  legislature  to  meet  at  the  next  session; 
many  bills  and  resolutions  that  did  not  complete  the  legislative 
process  in  the  last  annual  session  would  have  to  be  re- introduced 
and  processed,  causing  the  legislature  to  needlessly  repeat 
itself  and  depriving  it  of  time  it  could  spend  on  other  labors. 

As  mentioned  previously,  altering  the  length  and  frequency  of 
sessions  could  give  the  legislature  more  time  and  continuity. 
Legislative  continuity  also  can  be  provided  in  three  other 
ways:  by  lengthing  and  perhaps  staggering  the  terms  of  office 
(discussed  in  Chapter  IV);  by  creating  a  legislative  council, 
and  by  providing  interim  committees. 

Both  legislative  councils  and  interim  committees  are  devices 

to  give  continuity  to  the  research  activities  of  the  legislature. 

Professor  Albert  Sturm  has  defined  legislative  councils  as 

permanent,  bi-partisan,  joint  legislative  research 
committees  that  meet  periodically  between  sessions  to 
consider  problems  expected  to  confront  the  legislature 
at  its  next  session.   With  few  exceptions,  they  are 
composed  of  legislators,  and  usually  they  have  permanent 
research  staffs.   Their  activities  include  the  development 
of  comprehensive,  impartial  analyses  of  public  issues, 
which  provide  legislators  sound,  factual  bases  for 
deliberation  and  decision,  thus  facilitating  more  intel- 
ligent policy-making.   In  many  states,  activities  of  the 
legislative  council  are  co-ordinated  with  other  types  of 
service  functions,  notably  bill  drafting  and  legislative 
reference.   In  short,  the  legislative  council  provides 
the  organizational  framework  for  research  and  technical 
services  essential  for  modern  lawmaking. ^'^ 

Montana's  Legislative  Council  is  composed  of  twelve  legislators, 
six  from  each  house  and  six  from  each  party.   The  council  forms 
subcommittees  to  undertake  the  research  projects  requested  by 
the  legislature.   These  subcommittees — called  interim  committees 
in  Montana — are  created  and  sponsored  by  the  council  and  use 
its  research  staff  and  resources.   Each  subcommittee  is  composed 
of  legislators  and  chaired  by  one  of  the  twelve  council  members. 

In  some  states  the  legislature's  standing  committees  and  sub- 
committees simply  continue  to  exist  as  interim  committees  after 
the  legislature  has  adjourned.   Several  large  states,  including 
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New  York  and  California,  which  can  afford  research  staff  for 
each  committee,  use  this  system  of  interim  committees . ^^^   In       j 
other  states,  interim  committees  are  created  by  the  legislature     ) 
to  investigate  particular  problems  or  new  developments  during 
the  interim.   Because  they  are  not  as  permanent  as  a  council, 
they  lack  the  council's  continuous,  planned  approach  to  solving 
legislative  problems,  and  they  find  it  difficult  to  hire 
experienced  staff  to  perform  research. ^^^   Interim  committees 
often  are  used  by  states  in  conjunction  with  legislative  councils, 
thus  adding  another  research  tool  to  the  legislature.   Interim 
committees  are  particularly  active  in  states  where  the  legis- 
lative councils  cannot  make  recommendations .  ^''^   However,  some 
states  (for  example,  California,  Hawaii,  New  York  and  Oregon) 
which  use  interim  committees  do  not  have  legislative  councils. ^^^ 
Under  its  present  system,  Montana  does  not  have  independent 
interim  committees;  they  are  subcommittees  of  the  legislative 
council.  , 

Most  constitutions  do  not  specifically  provide  for  interim 
committees  and  legislative  councils,  and  it  usually  is  contended 
that  they  should  be  provided  for  by  statutory,  rather  than 
constitutional  language.   Most  states  have  recognized  that  the      ■ 
legislature  needs  to  perform  research  and  conduct  investigations    { 
during  the  interim  between  sessions  and  have  assumed  that  the       i 
legislature  has  the  inherent  power  to  do  so.^^^   However,  ] 

Montana  proved  to  be  an  exception  in  19  54.   In  Mitchell  v.  ; 

Holmes,  ■'-'o  the  Montana  Supreme  Court  declared  the  act  establishing 
the  first  Montana  Legislative  Council  unconstitutional.   According 
to  the  court,  the  act  violated  the  doctrine  of  separation  of 
powers  in  Article  IV  and  the  session  limitation  in  Article  V, 
Section  5.   In  discussing  the  violation  of  Article  IV,  the  court 
wrote: 

The  Act  permits  the  legislative  department,  through 
this  council,  to  exercise  powers  of  investigation 
properly  belonging  to  the  executive  and  judicial 
departments  of  the  state  government.   It  permits  the 
legislative  department,  through  this  council,  to 
exercise  powers  of  the  judicial  department  by  giving 
such  council  the  power  to  "compel  the  attendance  of 
witnesses  before  its  hearings  and  require  the  pro- 
duction of  papers,  documents  or  other  evidence  required 
by  it,  and  to  issue  subpoenas  for  such  purposes . "^'^ 

In  arguing  that  the  Legislative  Council  act  transgressed  the 
Constitution's  sixty-day  biennial  session  limitation,  the 
court  wrote: 

It  is  clear  from  a  reading  of  the  Act  that  the 
duties  of  the  proposed  council  are  the  same  as 
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those  performed  by  members  and  committees  of  the 
regular  legislative  assembly  during  a  regular 
60-day  session,  with  the  exception  of  finally 
enacting  proposed  measures  into  law. 

The  intent  and  purpose  of  this  Act  is  to  permit 
the  legislative  assembly  to  perform  duties  and 
exercise  powers,  acting  through  but  eight  of  its 
members,  over  a  period  of  more  than  two  years, 
which  the  Constitution  peirmits  only  to  be  performed 
and  exercised  by  a  duly  organized  legislative 
assembly  over  a  60-day  period. ^°^ 

In  1957  the  Montana  Court  reversed  itself  in  State  v.  Aronson. -^^-^ 
The  court  quoted  a  California  decision  to  refute  the  contention 
that  a  second  act  establishing  a  council  violated  the  separation 
of  powers  doctrine: 

The  separation  of  powers  doctrine  does  not  require 
that  we  classify  these  incidental  governmental  duties, 
and  that  we  thereafter  limit  such  activity  to  the 
particular  branch  of  the  government  first  selected  .... 
Intelligent  legislation  upon  the  complicated  problems 
of  modern  society  is  impossible  in  the  absence  of 
accurate  information  on  the  part  of  the  legislators 
and  any  reasonable  procedure  for  securing  such 
information  is  proper. ^^2 

Arguing  that  the  legislature  could  work  during  the  interim,  the 
court  stated  that  interim  committees  had  been  used  nationally 
since  the  Civil  War.^^^   In  an  attempt  to  show  the  irrationality 
of  the  prior  decision,  the  court  extended  its  logic  to 
administrative  agencies: 

(Vjarious  administrative  boards,  commissions,  and 
bodies  in  this  state  and  throughout  the  nation,  both 
state  and  federal,  have  been  delegated  authority  by 
law  to  establish  rules  and  regulations  for  the 
conduct  of  their  functions.   These  rules  and  regulations 
have  the  force  of  law,  and  it  would  be  a  strange 
situation  indeed  to  say  that  in  Montana  a  rule  and 
regulation  passed  by  an  adminstrative  board  having  the 
force  of  law  is  the  exercise  of  the  legislative 
function,  and  therefore  not  valid  because  done  in  the 
interim  period  between  legislative  sessions. ^^^ 

The  court  could  find  no  decision  except  Mitchell  v.  Holmes 
which  denied  the  legislature  the  "power  to  create  by  statute 
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a  committee  to  serve  in  the  interim  between  sessions  of  the 
assembly."   It  wrote:   "[0]n  the  contrary,  all  courts  have 
uniformly  held  that  the  investigative  power  exists  in  the 
legislative  branch  which  may  be  exercised  after  final  adjourn- 
ment as  well  as  during  the  session. "^^^ 

Interim  committees  have  been  challenged  on  similar  grounds,  but 
the  "courts  have  generally  found  these  objections  to  be  out- 
weighed by  the  need  for  interim  investigatory  powers  and  by 
the  inability  of  interim  committees  or  legislative  councils  to 
actually  pass  legislation.  "-^^^ 

To  insure  that  a  future  court  cannot  cripple  legislative 
councils  and  interim  committees  as  happened  in  Montana,  many 
recent  constitutions  specifically  allow  the  legislature  to 
undertake  interim  work.   The  two  most  pervasive  excimples  are 
Article  IV,  Section  5a  of  the  Illinois  Constitution  and  Article 
IV,  Section  11  of  the  proposed  Idaho  Constitution,  which 
provide  for  continuous  sessions.   Continuous  sessions  enable 
the  legislature  to  have  committees  and  subcommittees  meet 
throughout  the  bienniuro.   The  Illinois  provision  reads:   "The 
General  Assembly  shall  be  a  continuous  body  during  the  term 
for  which  members  of  the  House  of  Representatives  are  elected. "1^' 

The  constitutions  of  Alaska,  Michigan  and  Missouri  specifically 
provide  for  legislative  councils. ^^^  The  Alaska  provision 
[Art.  II,  Sec.  11]  is  typical: 

There  shall  be  a  legislative  council  and  the 
legislature  may  establish  other  interim  committees. 
The  council  and  other  interim  committees  may  meet 
between  legislative  sessions.   They  may  perform 
duties  and  employ  personnel  as  provided  by  the 
legislature.   Their  members  may  receive  an  allowance 
for  expenses  while  performing  their  duties. 

The  Constitution  of  Virginia  and  the  draft  constitutions  of 
Arkansas  and  Maryland  have  more  general  provisions.   Article  IV, 
Section  7  of  the  Virginia  Constitution  reads  in  part:   "The 
houses  may  jointly  provide  for  legislative  continuity  between 
sessions  occuring  during  the  term  for  which  members  of  the 
House  of  Delegates  are  elected."   The  draft  provisions  of  the 
Arkansas  Constitution  reads:   "Interim  committees  of  the  General 
Assembly,  including  a  legislative  council  and  other  joint 
committees,  may  be  established. "^89   ^he  Maryland  draft  provision 
states  that  the  legislature  "may  permit  its  committees  and 
subcommittees  to  meet  between  sessions  of  the  General  Assembly .  "■'•^" 

As  well  as  continuity  of  research,  continuous  sessions  provide 
a  means  for  continuity  of  organization  and  procedure  between 
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annual  sessions  and  regular  and  special  sessions  during  a 
legislative  biennium.   If  continuous  sessions  are  coupled  with 
annual  salaries  as  recommended  by  the  Advisory  Commission  on 
Intergovernmental  Relations ,  ^^■'-  legislators  would  be  encouraged 
to  quickly  accomplish  their  business. ^^^   It  is  contended  that 
continuous  sessions  would  enable  the  legislature  to  rapidly 
finish  its  work  and  adjourn  until  needed,  at  which  time  it 
could  quickly  assemble,  accomplish  its  work  and  adjourn  again. 
No  time  would  be  lost  selecting  officers,  staff  rules  and 
procedures.   Continuity,  to  a  lesser  degree,  also  can  be 
provided  in  non-continuous  sessions;  the  constitutions  of 
Michigan  and  Hawaii,  for  example,  specifically  allow  the  leg- 
islature to  carry  unfinished  bills  over  from  the  first  to  the 
second  annual  sessions. ^^^  Virginia's  Article  IV,  Section  7 
appears  to  allow  the  legislature  to  provide  for  this  by 
statute. 

Presently  the  Montana  Legislative  Council  provides  continuity 
to  the  legislature's  research.   However,  the  Montana  legislature 
lacks  continuity  in  organization  and  procedure.   If  the  legis- 
lature is  unable  to  finish  its  work  in  sixty  days  and  has  to 
conduct  a  special  session  to  finish  its  business,  it  has  to 
re-organize  and  re-introduce  the  bills  it  was  unable  to  com- 
pletely process.   Paradoxically,  this  lack  of  continuity  deprives 
the  legislature  of  more  time  and  keeps  it  in  session  longer. 


LEGISLATIVE  SIZE 


American  lawmaking  bodies  were  instituted  and  have 
developed  without  any  approach  to  uniformity  in  the 
matter  of  size.   No  theory,  no  principle,  no  rule, 
can  be  deduced  from  the  figures.   Haphazard  at  the 
start,  they  have  since  shown  nothing  more  than 
tendencies . ^^^ 

The  one  exception  to  that  statement  might  be  that  state  senates 
always  are  smaller  than  the  lower  houses.   And  there  are  two 
prominent  trends: 

1.  Until  this  last  decade,  state  legislatures,  like  the 
United  States  Congress,  had  tended  to  increase  in  size  because 
it  was  much  easier  in  periodic  reapportionment  to  add  members 
than  to  reduce  an  area's  representation. 

2.  Reformers  for  years  have  advocated  the  paring  of 

if 


legislative  mer.ibership.^^^ 
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The  general  trend — until  recently — of  growth  in  legislative 
membership  is  shown  by  the  fact  that  the  total  number  of  state 
representatives  in  the  nation  increased  from  5,634  in  1943  to 
5,913  in  1963.   In  the  same  period,  the  number  of  state  senators 
increased  from  1,820  to  1,913.   In  the  last  eight  years,  the 
number  of  representatives  decreased  to  5,618,  but  the  number 
of  senators  increased  to  1,976,  so  the  two  trends  almost  canceled 
each  other.   No  order  or  pattern  is  readily  apparent  in  the 
changes  in  size  which  took  place  during  these  eight  years: 
eleven  states  decreased  and  six  states  increased  the  number  of 
representatives;  fifteen  states  increased  the  size  of  their 
senates  and  only  four  decreased  the  size.-^^^   However,  there 
may  be  a  trend  in  the  way  states  are  responding  to  the  "one-man, 
one-vote"  reapportionment  standards.   Like  Montana,  they  may 
be  using  the  same  districts  for  both  chambers--either  combining 
them  for  upper  house  representation,  or  dividing  upper  house 
districts  to  give  lower  house  representation. 

There  are  several  ways  a  state  constitution  can  deal  with  the 
size  of  the  legislature.   Some  states  (California,  for  example) 
set  a  specific  number  for  the  legislative  membership  in  their 
constitutions.   In  California,  reapportionment  of  the  house 
is  accomplished  by  dividing  the  state  into  eighty  districts  with 
one  representative  from  each  district.   The  same  process  is  used 
in  the  senate,  for  which  there  are  forty  districts.   Therefore, 
the  California  legislature  is  always  composed  cf  120  members. ^^^ 
In  the  same  way,  Hawaii  has  a  senate  of  twenty-five  and  a  house 
of  fifty-one;  Alaska  has  twenty  senators  and  forty  representa- 
tives. ■'■^°   Other  states,  like  Connecticut  and  Virginia,  consti- 
tutionally set  maximum  and  minimum  limits  for  their  legislatures. 
For  example,  Connecticut  sets  a  range  of  thirty  to  fifty 
members  for  its  senate  and  125  to  225  for  its  house;  Virginia 
sets  limits  of  thirty-three  to  forty  for  its  senate  and  ninety 
to  100  for  its  house. 1^^   The  National  Municipal  League's  Model 
State  Constitution  endorses  this  kind  of  provision.  ^*^°   This 
technique  may  have  an  advantage  in  allowing  the  legislature 
or  the  apportionment  agency  some  flexibility  in  achieving  a 
narrow  percentage  population  variance  between  districts.   The 
other  alternative,  used  by  many  states  like  Montana,  Nevada  and 

New  Jersey,  is  to  leave  the  matter  of  size  to  the  legislature 
itself .201 

Article  V,  Section  4  of  the  Montana  Constitution  provides:   "The 
legislative  assembly  of  this  state,  until  otherwise  provided  by 
law,  shall  consist  of  sixteen  members  of  the  senate,  and  fifty- 
five  members  of  the  house  of  representatives."   The  membership 
of  the  legislative  assembly  had  grown  in  size  from  the  original 
seventy-one  members  to  159  in  1970.   In  1971,  the  legislature 
reduced  its  membership  to  150,  cutting  the  senate  from  fifty- 
five  to  fifty  and  the  house  from  104  to  100. 
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Advocates  of  large  legislative  bodies  maintain  that  only  a 
large  house  represents  the  diverse  views  of  the  electorate, 
that  a  large  legislature  is  hard  to  influence  or  corrupt  and 
that  it  is  a  great  educator.   A  large  legislature  acquaints  a 
large  number  of  people  with  the  legislative  process;  they,  in 
turn,  diffuse  this  knowledge  among  an  even  larger  number  of 
people.   A  large  legislature  also  assures  there  will  be  ample 
legislators  for  committee  work.   Proponents  of  larger  size 
stress  that  a  large  house  moves  more  slowly  than  a  smaller 
one;  thus,  there  is  less  chance  for  hasty  change. ^^^ 


:her  hand,  it  sometimes  is  urged  that  large  legislatures 
■icient.^^-^   The  Montana  Citizens  Committee  on  the  State 


On  the  other  hanc 

are  ineff: 

Legislature  observed:   "If  it  [the  legislature]  is  too  large, 

it  becomes  cumbrous  and  forfeits  its  meaning  and  purpose.   In 

its  bigness,  it  becomes  unwieldy  and  impairs  its  own  motion 

and  action.   It  enmeshes  itself  in  its  own  numbers. "204   other 

critics  believe  that  debate  and  deliberation  are  impossible 

in  a  large  house. ^05   Compromise  is  said  to  be  more  difficult 

because  it  is  much  harder  to  retreat  "before  hundreds  than  before 

tens. "206   Critics  also  believe  that  large  bodies  are  more 

easily  controlled  by  a  few,  a  belief  based  on  the  political 

maxim  stated  in  the  Federalists  Papers:  "in  all  legislative 

assemblies,  the  greater  the  number  composing  them  may  be,  the 

fewer  will  be  the  men  who  will  in  fact  direct  their  proceedings . "207 

Critics  of  a  large  legislature  maintain  that  in  a  small  chamber 
the  actions  of  the  lawmakers  can  be  easily  seen,  so  they  are 
more  accountable.   Also  it  is  said  that  "[p]arty  spirit  is 
mitigated  by  friendly  relations"  and  fewer  bills  are  introduced. 208 

They  also  argue  that  membership  in  a  small  house  is  more  pres- 
tigious. 20^ 

Proponents  of  large  legislatures  reply  that  too  much  power  is 
invested  in  members  of  small  houses.   A  member's  vote  has  more 
weight,  so  he  can  more  readily  kill  good  laws  and  pass  bad 
legislation. 210 

In  1968  when  Montana  was  the  forty-first  state  in  the  nation  in 
population  and  had  the  twentieth  largest  state  legislature,  the 
Montana  Citizens  Committee  on  the  State  Legislature  recommended 
that  the  Montana  legislature  be  trimmed  to  approximately  half 
its  159  members. 211   Nationally,  the  National  Municipal  League 
in  its  Model  State  Constitution  asserts  that  most  states  have 
larger  legislatures  than  they  need. 212 

In  evaluating  recommendations  aimed  at  an  "average"  state,  like 
that  of  the  League,  it  should  be  recognized  that  ideal  size  is 
a  product  of  several  factors.   For  example,  if  Montana  had  the 
national  average  of  constituents  per  member,  the  senate  would 
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have  only  eight  members  and  the  house  twenty.   If  the  Montana 
house  were  half  its  present  size  (50) ,  some  single-member 
districts  would  comprise  at  least  five  counties.   In  large 
districts,  many  counties  of  small  population  would  have  to 
be  attached  to  larger  population  centers  which  might  dominate 
the  entire  district.   Most  would  agree  that  a  legislative 
chamber  should  have  enough  members  to  fill  committee  assignments; 
to  retain  the  people's  sense  of  being  represented;  to  keep 
districts  of  reasonable  geographic  size  in  the  less  populous 
areas  of  the  state,  and  to  allow  representation  of  rural  areas 
and  urban  minorities. 
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QUALIFICATIONS 


American  state  constitutions  traditionally  have  enumerated  the 
qualifications  which  legislators  must  meet.   In  the  beginning 
they  covered  such  a  wide  range  of  subjects  as  wisdom,  property 
ownership,  religious  denomination,  age,  residence  and  citizen- 
ship.  Besides  excluding  poor  men  and  clerics,  the  early 
constitutions  often  were  optimistic  about  who  would  be  elected. 
Luce  wrote: 

William  Penn  set  forth  in  his  Frame  of  Government 
of  1682  that  "seventy-two  persons  of  most  note  for 
their  wisdom,  virtue,  and  ability"  should  be  chosen. 
When  Pennsylvania  came  to  make  her  Constitution  of 
1776  this  was  shortened  into  "persons  most  noted 
for  wisdom  and  virtue"  from  which  it  may  or  may  not 
be  inferred  that  there  was  despair  of  getting  persons 
of  ability.   Even  the  hope  of  wisdom  and  virtue  is 
not  found  in  the  Constitution  of  1790.^ 

Vermont  is  one  of  the  few  states  today  which  has  a  statement 
similar  to  that  of  William  Penn:   "The  House  of  Representatives 
of  the  freemen  of  this  State  shall  consist  of  persons  most 
noted  for  wisdom  and  virtue."^   Other  states  have  dropped  such 
requirements  along  with  property,  religious  and  sex  require- 
ments, and  retain  only  qualifications  like  age,  residence  and 
citizenship,  and  disqualifications  like  mental  incompetence 
and  criminal  records.   Today,  the  state  constitutions  generally 
allow  all  qualified  voters  to  run  for  office.^ 

All  states  directly  impose  an  age  qualification  for  legislative 
candidates  or  indirectly  imply  one  by  requiring  the  candidate 
to  be  a  qualified  voter  of  the  state.   The  most  common  require- 
ment is  21  for  the  lower  house;  most  states  specifically  require 
it  or  imply  it  by  requiring  the  age  of  majority  or  the  age  of 
a  qualified  voter.   Thus,  the  minimum  age  for  a  member  of  the 
lower  house  is  subject  to  change  in  some  states  since  the 
nation  passed  the  Twenty-Sixth  Amendment  to  the  federal 
Constitution  lowering  the  voting  age  to  18. 

Of  the  other  states,  one  requires  its  representatives  to  be 
22  (Idaho);  three  require  them  to  be  24  (Delaware,  Kentucky 
and  Missouri),  and  five  require  them  to  be  25  (Arizona,  Colorado, 
Hawaii,  South  Dakota  and  Utah).   Many  states  also  demand  that 
their  senators  be  21  years  old  or  simply  require  them  to  be 
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qualified  voters  of  the  state.   However,  the  most  common  age 
limitation  for  senators  is  25,  which  twenty-three  states 
require.   Other  states  set  limits  of  24  (Montana),  26  (Texas) 
and  27  (Delaware);  seven  set  limits  of  30  (Hawaii,  Kentucky, 
Missouri,  New  Hampshire,  New  Jersey,  Tennessee  and  Vermont). 

Most  states  also  have  United  States  citizenship  and  state  or 
district  residence  requirements.   A  few  states  require  a 
specific  length  of  United  States  citizenship;  Maine  with  five 
years  is  the  most  stringent.^   Louisiana  has  the  most  extreme 
residence  provision,  requiring  a  legislative  candidate  to 
have  lived  in  the  state  for  five  years  and  in  his  district  for 
two  years. ^ 

Montana's  constitutional  provisions  are  typical.   Article  IX, 
Section  11  of  the  Montana  Constitution  states  that  all  qualified 
voters  are  eligible  for  office.   According  to  Section  2  of 
that  article  (as  affected  by  the  Twenty-Sixth  Amendment  to  the 
federal  Constitution) ,  a  voter  or  candidate  for  office  must  be 
at  least  18  years  old,  and  a  citizen  of  the  United  States  who 
has  lived  in  Montana  for  a  year  and  who  is  not  a  felon.   Section 
3  of  Article  V  further  requires  a  representative  to  be  at  least 
21  and  a  senator  to  be  at  least  24,  and  both  to  have  lived  in 
the  county  or  district  they  represent  for  at  least  one  year. 

The  Montana  residence  requirements  are  lower  than  those  of  four 
of  the  seven  constitutions  adopted  since  19  59 — Alaska,  Florida, 
Hawaii  and  Illinois' — and  higher  than  three  of  these  constitutions- 
Connecticut,  Michigan  and  Virginia.^   The  states  with  lower 
requirements  simply  demand  that  the  candidate  live  in  the  district 
or  be  a  qualified  voter  of  the  district.   Of  the  recent  consti- 
tutions, all  but  Alaska  have  lower  age  requirements.   A  senator 
in  Alaska  must  be  25  years  old,^  but  in  the  other  states,  members 
of  both  houses  simply  have  to  be  21,  or,  in  Hawaii,  the  age  of 
majority. ^^ 

DUAL  OFFICEHOLDING 

Early  in  the  history  of  representative  government,  the  people 
realized  that  a  man  who  owed  his  livelihood  to  the  king  or 
to  the  government's  chief  executive  was  a  poor  choice  to 
represent  their  interests  against  the  king  or  executive.   They 
also  discovered  that  the  chief  executive  wielded  great  power 
and  influence  by  his  ability  to  grant  offices  and  pensions: 
he  could  manipulate  votes  by  granting  favors  and  by  making 
legislators  monetarily  dependent  upon  him.   As  a  result,  dual 
of f iceholding  prohibitions  developed  to  insure  the  independence 
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of  the  representatives .  ^■'-   All  of  this  experience  was  supporting 
evidence  for  Montesquieu's  doctrine  of  the  separation  of  powers, 
which  maintained  that  the  three  branches  of  government--the 
executive,  the  legislature  and  the  judiciary — should  be  kept 
separate.   With  Montesquieu's  doctrine  in  the  forefront  and 
with  their  own  experience  with  the  Royal  Governors,  almost  all 
American  states  incorporated  dual  of f iceholding  prohibitions 
into  their  constitutions. ^^   These  prohibitions  were  aimed  at 
two  major  problems:  the  appointment  of  a  member  of  the  legis- 
lature to  a  civil  office  in  another  branch  of  the  government 
and  the  election  of  an  officeholder  to  the  legislature. 

Appointment  of  a  Legislator  to  Another  Civil  Office 

Recalling  their  experience  under  the  Royal  Governors,  the  states 
did  not  want  their  legislators  to  become  "governor's  men,"  so 
led  by  South  Carolina  they  prohibited  legislators  from  accepting 
additional  offices.   They  did  not  prohibit  the  governor  from 
appointing  legislators  to  other  offices;  the  legislators  simply 
had  to  give  up  their  seats  to  accept  them.   The  issue,  however, 
became  more  complicated  during  the  federal  Convention  when  the 
delegates  considered  the  bias  that  might  be  created  by  the 
mere  prospect  of  receiving  an  office  from  the  President  or  the 
Congress  itself.   The  debate  revolved  around  whether  the 
lavmakers  should  be  ineligible  to  accept  all  offices  established 
during  their  terms  or  ineligible  to  accept  all  offices  under 
the  federal  government.   The  delegates  decided  in  favor  of  making 
the  legislators  ineligible  only  to  those  offices  created  or 
increased  (in  salary  or  benefits)  during  their  term.-^^   Article  I, 
Section  6  of  the  United  States  Constitution  reads: 

No  senator  or  representative  shall,  during  the  time  for 
which  he  was  elected,  be  appointed  to  any  civil  office 
under  the  authority  of  the  United  States,  which  shall 
have  been  created,  or  the  emoluments  thereof  shall  have 
been  increased,  during  such  time. 

According  to  Luce,  five-sixths  of  the  states  have  general  dual 
of f iceholding  prohibitions,  most  of  which  are  similar  to  the 
federal  provision.   A  few  of  the  other  states  have  followed  the 
more  severe  example  set  by  Georgia  in  179  6,  prohibiting  the 
appointment  of  legislators  to  any  office  during  their  term.^^ 
The  Montana  provision  falls  into  the  last  category.   Article  V, 
Section  7  of  the  Montana  Constitution  reads:   "No  senator  or 
representative  shall,  during  the  term  for  which  he  shall  have 
been  elected,  be  appointed  to  any  civil  office  under  the  state." 
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The  Montana  provision  is  very  stringent.   The  Montana  Supreme 
Court  decided  in  42nd  Legislative  Assembly  v.  Lennon^^  that  a 
legislator  cannot  resign  his  seat  to  accept  another  office. 
The  courts  also  have  at  least  implied  that  the  word  "appointed" 
encompasses  elected,  so  legislators  cannot  resign  their  seats 
and  run  for  another  office.   The  provision's  ambiguity  forces 
the  courts  to  decide  who  is  a  state  officer  and  who  is  a  state 
employee. ^^   Prior  to  the  Lennon  decision  in  1971,  many  legis- 
lators sought  or  held  state  office  during  their  legislative 
terms  and  many  local  officials,  such  as  mayors,  sat  in  the 
legislature. 

None  of  the  constitutions  adopted  since  19  59  has  a  provision 
as  harsh  as  Montana's.   They  generally  only  prohibit  legislators 
from  assuming  appointive  (not  elective)  offices  or  offices 
created  or  increased  during  their  term.   Michigan  and  Connect- 
icut forbid  their  legislators  to  accept  any  state  appointive 
offices  during  their  terms.  ■'•'   Alaska  forbids  legislators, 
during  their  term  and  for  one  year  afterwards,  to  be  appointed, 
nominated  or  elected  to  any  office  created  or  increased  during 
their  term.   The  Alaska  provision  also  provides,  however,  that 
legislators  may  run  for  governor  or  secretary  of  state,  and  may 
accept  employment  with  or  election  to  a  constitutional  convention. 
Hawaii  forbids  legislators  to  be  appointed  or  elected  to  any 
office  created  or  increased  during  their  term  of  office. ^^   The 
Illinois  Constitution  states  that  legislators  cannot  be  appointed 
to  any  office  created  or  increased  during  their  term. 20   Virginia 
simply  prohibits  the  legislature  from  electing  one  of  its  members 
to  an  office; 21  Florida  has  no  dual  of f iceholding  provision. 

The  Election  of  Officeholders  to  the  Legislature 

Most  states  also  incorporate  prohibitions  against  the  election 
of  officeholders  to  the  legislature,  a  situation  they  believe 
could  create  a  conflict  of  interest  or  place  too  much  power  in 
the  hands  of  one  man.   The  provisions  forbid  the  holding  of  more 
than  one  office  at  a  time  and  stress  that  no  federal  officer  is 
to  sit  in  the  state  legislature.   However,  like  the  constitutional 
provisions  against  the  appointment  of  legislators  to  office, 
these  provisions  usually  allow  the  officeholder  to  resign  his 
post  and  then  to  sit  in  the  legislature.   The  Montana  provision. 
Article  V,  Section  7,  is  typical:   "No  member  of  congress,  or 
other  person  holding  an  office  (except  notary  public,  or  in  the 
militia)  under  the  United  States  or  this  state,  shall  be  a 
member  of  either  house  during  his  continuance  in  office." 
Connecticut  and  Michigan  have  provisions  similar  to  Montana's; 
Michigan,  however,  specifically  extends  the  prohibition  to  the 
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officers  of  the  state's  political  subdivisions . 22   Virginia  also 
has  a  provision  similar  to  Montana's,  but  enumerates  many  of 
the  offices  which  are  affected.  23   tj^^  Alaska  Constitution  states 
that  no  legislator  may  hold  any  other  office  or  position  of 
profit  under  the  state  or  federal  government,  and  the  Hawaii 
Constitution  applies  the  same  prohibition  only  to  offices  of 
the  state. 24   The  Illinois  Constitution  merely  prohibits  the 
officeholder  from  receiving  salary  from  his  office  for  the  time 
he  spends  with  the  legislature:   "No  member  of  the  General 
Assembly  shall  receive  compensation  as  a  public  officer  or 
employee  from  any  other  governmental  entity  for  time  during 
which  he  is  in  attendance  as  a  member  of  the  General  Assembly. "25 
Florida  has  no  dual  office  provision. 

Most  past  and  contemporary  constitutional  authorities  agree 
that  dual  of f iceholding  articles  are  of  little  practical  value 
in  constitutions:   "the  sweeping  exclusion  of  lawmakers  from 
eligibility  to  other  offices  during  their  terms  is  a  matter  of 
doubtful  expediency . "26   in  his  Commentaries  on  the  Constitution 
of  the  United  States,  Justice  Joseph  Story,  one  of  America's 
first  great  constitutional  authorities,  wrote  in  1833:   "A 
dishonorable  traffic  in  votes  .  .  .  would  never  be  restrained 
by  the  slight  network  of  any  constitutional  provisions  of  this 
sort."   After  reviewing  the  history  of  state  governments.  Story 
felt  that  the  absence  of  such  a  provision  had  made  no  state 
"less  pure  or  less  intelligent,"   or  that  the  existence  of  one 
had  prevented  "one  rash  measure  or  introduced  one  salutary 
scruple  into  the  elements  of  popular  or  party  strife. "27   He 
observed: 

History,  which  teaches  us  by  examples,  established 

the  truth  beyond  all  reasonable  question,  that  genuine 

patriotism  is  too  lofty  in  its  honor,  and  too 

enlightened  in  its  object,  to  need  such  checks;  and 

that  weakness  and  vice,  the  turbulence  of  faction 

and  the  meanness  of  avarice,  are  easily  bought, 

notwithstanding  all  the  efforts  to  fetter  or  ensnare 
them. 28 

Luce  believed  that  the  evils  dual  office  prohibitions  were 
supposed  to  prevent  were  overstated:   "it  is  probable  that  there 
has  been  far  less  ground  for  their  fears  than  critics  would  have 
us  think,  and  that  their  prohibitions  have  been  of  slight  prac- 
tical usefulness."   He  agreed  that  man  must  always  protect 
himself  from  his  baser  desires,  but  he  believed  that  the  ultimate 
decision  to  incorporate  restrictions  within  a  constitution  rests 
upon  whether  they  do  more  good  than  harm.   Luce  argued  that  dual 
of f iceholding  restrictions  had  become  a  source  of  many  problems. 2^ 

Frank  P.  Grad,  a  constitutional  adviser  to  the  Illinois  Consti- 
tutional Convention,  recommended  in  19  69: 
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[T]he  prohibition  on  dual  office  holding,  while 
clearly  well-intentioned,  should  be  left  to 
legislation  which  could  more  adequately  and 
flexibly  deal  with  the  line  drawing  that  is  here 
involved. ^^ 


LEGISLATIVE  TERMS 

The  election  of  legislators  for  a  fixed  period  of  time,  such 
as  two  or  four  years,  originated  in  America. -^^   In  this  country, 
a  legislature  or  a  congress  has  a  predetermined  life  set  by 
a  written  constitution.   In  England,  when  the  American  colonies 
and  states  developed,  the  length  of  Parliament's  sessions  and 
its  members'  terms  were  not  fixed.   The  king  could  dissolve 
Parliament  and  issue  writs  for  a  new  one  whenever  he  wished. 
Thus,  the  king  could  dissolve  a  Parliciment  of  an  independent 
nature  and  continue  the  life  of  a  docile  one,  such  as  the 
Parlieiment  under  Charles  II  which  lasted  nearly  eighteen  years.  ^^ 
In  fact  when  the  states  were  forming.  Parliament  was  governed 
by  the  Septennial  Act  which  stated  that  no  Parliament  could 
last  longer  than  seven  years.   During  the  colonial  period,  the 
American  legislatures  and  the  Royal  Governors  constantly  battled 
over  this  subject.   The  Royal  Governors  believed  that  to  be 
compelled  by  an  agreement  to  hold  frequent  elections  was  an 
infringement  upon  their  prerogatives,  while  the  colonists  believed 
that  not  to  have  such  a  guarantee  was  an  infringement  of  their 
liberties  and  rights.   Despite  the  Royal  Governors,  most  of 
the  New  England  colonies  won  the  right  to  annual  elections 
(legislative  terms  of  one  year).   When  the  colonies  became 
states,  all  but  South  Carolina  incorporated  into  their  consti- 
tutions this  New  England  safeguard  against  "slavery. "^^ 

In  support  of  frequent  and  fixed  elections,  John  Adams  wrote: 

That  the  representatives  may  often  mix  with  their 
constituents,  and  frequently  render  them  an  account 
of  their  rtewardship,  elections  ought  to  be  frequent: 

"Like  bubbles  on  the  sea  of  matter  borne, 

they  rise,  they  break,  and  to  that  sea 

return. " 

Adams  stated  a  maxim  that  was  to  become  the  cry  voiced  whenever 
anyone  proposed  the  lengthing  of  legislative  terms: 

These  elections  may  be  septennial  or  triennial;  but 
for  my  part,  I  think  they  ought  to  be  annual;  for 
there  is  not  in  all  science  a  maxim  more  infallible 
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than  this,  where  annual  elections  end,  there 
slavery  begins. -^^ 

The  states  held  annual  elections  under  the  Articles  of  Confeder- 
ation, but  in  the  federal  Convention  of  1787,  the  delegates  went 
to  biennial  elections  in  the  hope  they  would  create  a  more 
successful  government  than  the  one  which  existed  under  the 
Confederation.   The  Federalist  Papers  devoted  Numbers  51  and 
52  to  arguments  for  biennial  elections  as  "neither  too  frequent 
nor  too  rare;"  it  was  said  that  more  time  was  needed  to  frame 
federal  legislation  than  state  legislation  and  thus  that  annual 
elections  would  be  too  frequent. ^^   Despite  the  federal  lead, 
however,  a  majority  of  the  states  retained  annual  elections  until 
the  1830s  when  the  legislatures  began  to  become  discredited  in 
the  public  eye.   During  this  period  the  move  to  biennial  elections 
increased  dramatically. 

Montana  entered  the  union  with  two-year  terms  for  its  represent- 
atives, staggered  four-year  terms  for  its  senators  and  biennial 
legislative  elections.   Article  V,  Section  2  of  the  Montana 
Constitution  reads:   "Senators  shall  be  elected  for  the  term  of 
four  years,  and  representatives  for  the  term  of  two  years,  except 
as  otherwise  provided  in  this  constitution." 

Today  no  state  holds  annual  legislative  elections.   Massachusetts 
held  annual  elections  from  1642  until  1918  when  it  went  to 
biennial  elections. ^°   In  twelve  states,  senators  and  represent- 
atives alike  hold  two-year  terms  and  in  four  states  they  both 
hold  four-year  terms.   The  members  of  Nebraska's  unicameral 
legislature  serve  four-year  terms.   By  far  the  most  common  scheme, 
however,  is  to  have  representatives  serve  for  two  years  and 
senators  for  four  years.   Thirty-three  states  use  this  approach 
(see  Table  1) .37 

In  most  of  the  thirty-three  states  of  the  last  category,  the 
senators  serve  four-year  terms  staggered  so  that  some  seats  are 
up  for  election  every  two  years.   Overlapping  senate  terms  in 
effect  create  a  continuous  body. 

Another  variance  in  legislative  terms  recently  has  developed  in 
response  to  the  "one  man,  one  vote"  ruling  and  the  need  to  reap- 
portion state  legislatures  at  least  every  ten  years.   Illinois 
and  New  Jersey  have  used  a  combination  of  two-  and  four-year 
senatorial  terms  to  allow  all  legislative  seats  to  come  before 
the  voters  after  each  decennial  reapportionment.   New  Jersey 
provides  that  all  senators  are  elected  to  two-year  terms 
immediately  after  each  decennial  reapportionment  and  then  to 
two  four-year  terms.   Illinois  provides  for  staggered  terms. 
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TERMS 


STATES 


Two-year  term,  both 
chambers  (12) 


Arizona,  Connecticut,  Georgia, 
Idaho,  Maine,  Massachusetts, 
New  Hampshire,  New  York,  North 
Carolina,  Rhode  Island,  South 
Dakota,  Vermont 


Two-year  House  term 
and  four-year 
Senate  term  (33) 


Alaska,  Arkansas,  California, 
Colorado,  Delaware,  Florida ^^), 
Hawaii,  Illinois ^^^,  Indiana, 
Iowa,  Kansas,  Kentucky,  Michigan, 
Minnesota,  Missouri,  Montana, 
Nevada,  New  Jersey ^^' ,  New 
Mexico,  North  Dakota,  Ohio, 
Oklahoma,  Oregon,  Pennsylvania, 
South  Carolina,  Tennessee, 
Texas,  Utah,  Virginia,  Washing- 
ton, West  Virginia,  Wisconsin, 
Wyoming 


Four-year  term, 
chambers  (4) 


both 


Alabcuna,  Louisiana,  Maryland, 


'In  some  years,  senators  serve  two-year  terms. 


Source:   Council  of  State  Governments,  American  State  Legislatures 
Their  Structure  and  Procedures  (Lexington,  1971)  ,  p~.    39 . 
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making  the  process  more  involved.   The  legislature  divides  all 
the  legislative  districts  into  three  groups.   The  senators  of 
the  first  group  are  elected  to  terms  of  two,  four  and  four 
years;  the  senators  of  the  second  group  are  elected  to  terms  of 
four,  four  and  two  years;  and  the  senators  of  the  last  group 
are  elected  to  terms  of  four,  two  and  four  years. -^^ 

The  subject  of  legislative  terms  is  not  very  controversial  today, 
although  several  states  have  attempted  to  lengthen  the  terms 
of  their  legislators.   Since  1961,  the  terms  of  senators  have 
been  increased  from  two  to  four  years  in  Michigan,  Nebraska  and 
Tennessee;  similar  attempts  failed  in  Georgia,  Idaho  and  New 
York.   Attempts  to  increase  senatorial  terms  to  six  years 
failed  in  Kentucky  and  Oklahoma.   Attempts  to  increase  the  terms 
of  the  lower  house  from  two  to  four  years  were  rejected  in 
Florida,  Georgia,  Kentucky,  New  York,  Oklahoma  and  Texas. -^^ 

The  major  argument  for  longer  terms  is  that  they  would  lessen 
the  turnover  in  the  legislature.   That  would  allow  members  to 
acquire  more  experience  and  perform  their  work  more  efficiently. 
Proponents  of  longer  terms  suggest  that  it  always  takes  at 
least  one  session  to  understand  the  legislative  process.  ^*^   They 
say  short  terms  "impair  the  right  of  the  people  to  full  repre- 
sentation because  a  legislator's  effectiveness  is  reduced  by 
his  lack  of  experience. "^^ 

In  opposition  to  longer  terms,  we  are  reminded  that  "the 
legislative  task  is  not  just  getting  things  done — it  is  also 
representing  the  people. "^2  Advocates  of  short  legislative 
terms  believe  that  frequent  elections  are  needed  to  insure  that 
legislators  are  responsive  to  the  will  and  needs  of  the  people. 
They  assert  that  the  concepts  of  representative  government  and 
popular  sovereignty  rest  on  the  ability  of  the  people  to  remove 
and  replace  unresponsive  representatives.   If  the  people  have 
no  control  over  their  representatives  for  a  long  period  of  time, 
then  the  representatives  can  ignore  and  act  against  the  will  of 
the  people.   Advocates  of  short  terms  modify  John  Adams'  maxim 
to  say  "where  frequent  elections  end,  tyranny  begins."   They 
also  assert  that  if  annual  sessions  were  adopted,  the  argument 
for  longer  terms  would  be  weakened  because  a  ne\;  lawmaker  would 
serve  in  two  sessions  each  biennium. 

In  reply  to  arguments  that  the  voice  of  the  people  should  be 
heard  through  frequent  elections,  advocates  of  longer  terms 
assert  that  this  is  not  as  crucial  as  it  used  to  be.   They  sug- 
gest that  since  public  opinion  is  registered  much  faster  today 
than  in  the  past  through  vastly  improved  communications  facil- 
ities, the  frequency  of  elections  is  no  longer  "so  crucial 
especially  because  the  opposing  considerations  [legislative 
experience  and  the  cost  and  disruption  of  frequent  elections] 
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have  become  more  important  as  the  public  opinion  problem  has 
become  less  important. "^^ 

Advocates  of  short  legislative  terms  reply  by  asking:   How  can 
public  opinion  ever  be  less  important?   And  how  can  improved 
communications  make  a  representative  who  is  protected  by  a  long 
term  more  responsive  to  the  will  of  the  people? 

Proponents  of  longer  terms  also  assert  that  frequent  elections 
place  an  undue  financial  burden  upon  legislative  candidates  and 
that  campaigning  disrupts  the  legislature  and  distracts  the 
legislator's  attention  from  his  work.^^   Before  development  of 
television  and  multi-media  campaigning.  Luce  wrote: 

It  is  true  elections  cost  only  half  as  much  if  held 
only  half  as  often.   It  is  also  true  that  elections 
disturb  the  placid  repose  of  society,  or  at  any  rate 
divert  men  from  customary  occupations.   Neither  of 
these  arguments  ought  to  be  deemed  relatively  of 
importance.   If  government  is  our  most  serious  concern, 
then  money  and  thought  and  time  and  energy  can  be 
expended  on  nothing  of  more  consequence.^^ 

Of  the  arguments  that  frequent  elections  are  "troublesome," 
Luce  observed: 

It  is  amusing,  and  it  is  sad,  to  see  the  complaint 
of  too  much  politics  go  hand  in  hand  with  the 
complaint  of  misgovernment.   What  illogical  creatures 
we  arel   We  scold  our  legislators  because  they  don't 
come  up  to  our  expectations,  and  then  we  scold  because 
we  are  asked  to  do  anything  about  it.   We  want 
automatic  righteousness.  Sorry  will  the  day  be  when 
we  rely  on  that  and  that  alone  for  the  preservation 
of  our  liberties.   Then  there  will  be  no  elections. 
One  man  or  a  group  of  men  will  save  us  all  the 
expense  and  trouble.'*" 

LEGISLATIVE  COMPENSATION  AND  ALLOWANCES 

At  one  time  the  question  of  legislative  compensation  revolved 
around  who  was  to  pay  the  legislators — the  state  or  the  counties 
and  towns. '^^  Through  the  years,  however,  it  has  been  decided 
that  the  state  should  assume  this  responsibility.  In  the  past, 
another  major  question  was  whether  the  amount  of  compensation 
should  be  fixed  by  the  constitution.  But  because  the  cost  of 
living  and  the  value  of  the  dollar  fluctuate,  the  common  answer 
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to  the  question  now  is  that  salaries  and  allowances  should  be 
left  to  statute  rather  than  to  the  constitution. '^^  This  means 
that  legislators  are  in  an  unique  situation  of  setting  their 
own  salaries.   However,  the  recently  adopted  constitutions  of 
Hawaii,  Illinois  and  Virginia  add  a  provision  that  all  increases 
in  salaries  cannot  go  into  effect  during  the  term  for  which  the 
enacting  legislators  sit.'*^   Alaska  and  Connecticut,  on  the 
other  hand,  provide  that  salaries  be  set  by  law  but  set  no 
limitation  on  increases. 

The  Montana  Constitution  [Art.  V,  Sec.  5]  reads:   "After  the 
first  session,  the  compensation  of  the  members  of  the  legislative 
assembly  shall  be  as  provided  by  law;  provided,  that  no  legis- 
lative assembly  shall  fix  its  own  compensation."   The  Montana 
document  repeats  the  prohibition  in  another  section  [Art.  V, 
Sec.  8]:   "No  member  of  either  house  shall,  during  the  term  for 
which  he  shall  have  been  elected,  receive  any  increase  of  salary 
or  milage  under  any  law  passed  during  such  term." 

However,  the  Montana  Supreme  Court  has  held  that  the  two 
constitutional  prohibitions  against  salary  increases  do  not 
apply  to  expenses. ^^   Therefore,  legislators  legally  can  raise 
the  amount  they  receive  for  expenses  and  make  the  change 
effective  immediately.   That  was  done  in  1971,  when  the  legis- 
lature increased  the  daily  expense  allowance  for  its  members 
from  $15  to  $25.^^   Some  members  criticized  the  action,  arguing 
that  the  increase  in  expenses  should  not  have  been  made 
effective  until  the  next  legislative  session. 

The  action  of  the  legislature  raises  a  major  question:   Should 
the  constitutional  prohibition  against  a  legislature  increasing 
its  own  salaries  apply  also  to  expenses?   The  methods  followed 
in  other  states  vary.   The  recent  constitutions  of  Hawaii, 
Illinois  and  Virginia  follow  the  same  line  of  thought  as  the 
present  Montana  provisions;  however,  their  constitutional 
language  is  more  explicit.   For  example  the  Illinois  provision 
reads:   "A  member  shall  receive  a  salary  and  allowances  as 
provided  by  law,  but  changes  in  the  salary  of  a  member  shall 
not  take  effect  during  the  term  for  which  he  has  been  elected. "52 
On  the  other  hand,  Michigan  forbids  both  salaries  and  expenses 
from  being  increased,  saying  that  such  increases  can  become 
effective  "only  when  legislators  commence  their  terms  of 
office  after  a  general  election. "53 

A  second  subject  which  can  be  a  constitutional  issue  is  whether 
legislators  should  be  paid  per  diem  (a  daily  rate)  or  an  annual 
salary.  The  legislature  could  be  given  the  authority  to  decide 
the  issue  as  is  now  the  case  in  Montana,  or  it  could  be  settled 
through  constitutional  language.  For  example  the  Alaska  Con- 
stitution states  that  legislators  are  to  receive  annual  salaries. 
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Recently  in  Montana,  there  has  been  much  debate  over  per  diem 
and  annual  salaries.   Montana  law  now  provides  that  legislators 
are  to  receive  $20  in  salary  and  $25  in  expenses  for  each  day 
the  legislature  is  in  session. ^^   In  1967  and  1968,  the  Montana 
Citizens  Committee  on  the  State  Legislature  recommended  annual 
salaries  in  its  reports  to  the  legislature.   The  Committee  quoted 
many  Montana  legislators  as  criticizing  the  present  salary  and 
as  believing  they  could  do  more  interim  work  and  assist  their 
constituents  to  a  greater  extent  if  they  were  paid  annual  salaries. 56 
Many  persons  propose  the  adoption  of  annual  salaries  if  the 
legislature  adopts  annual  unlimited  sessions  on  the  basis  that 
salaries  would  hold  down  the  length  of  such  sessions. ^^   With 
annual  salaries,  it  is  to  the  advantage  of  the  legislator  to  end 
the  session  as  promptly  as  possible. 

Another  issue  is  whether  the  legislature  or  a  compensation  com- 
mission should  set  legislative  salaries.   There  are  two  questions 
involved:   (1)  Should  any  civil  servant  set  his  own  salary?   (2) 
Is  the  exercise  of  such  salary-setting  power  an  embarrassment 
to  the  legislature?   Many  people  question  the  wisdom  of  allowing 
the  legislators  to  set  their  own  salaries  because  of  the  possi- 
bility of  abuse.   Although  the  level  of  salary  is  not  a  consti- 
tutional question,  it  underlies  all  the  issues  mentioned  and 
must  be  discussed. 

Many  believe  that  legislative  salaries  are  inadequate  to  attract 
many  competent  people  and  that  they  are  too  low  for  many  people 
to  afford  to  serve  their  state.   John  Burns,  author  of  The 
Sometime  Governments ,  wrote  in  1971: 

In  all  but  a  handful  of  today's  legislatures,  salaries 
and  other  compensation  remain  at  nineteenth  century 
levels.   Legislative  service,  as  a  result,  is  closed 
to  all  but  a  tiny  fraction  of  our  people.   Legis- 
lative salaries  and  other  compensation  should  be  high 
enough  to  enable  a  broad  cross-section  of  the  citizenry — 
of  different  races,  sexes,  occupations,  economic 
circumstances — to  consider  legislative  service. ^^ 

State  legislative  salaries,  excluding  expenses,  range  from  $19,200 
a  year  in  California  to  $200  every  two  years  in  New  Hampshire. 
The  biennial  "salary"  for  Montana  legislators,  based  on  a  60-day 
session,  is  $1,200.*^   (See  Appendix  F  for  the  salaries  and 
expenses  for  each  state.) 

If  legislative  salaries  are  too  low,  why  do  they  remain  so  when 
most  legislatures  have  the  power  to  revise  them?   The  answer 
concerns  that  very  power:  legislators  are  acutely  sensitive 
to  charges  of  "salary  grabbing"  and  people  are  prone  to  level 
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just  such  charges.   The  fear  of  legislators  of  being  censured 
in  this  manner  goes  back  to  the  Congress  of  1816.   In  that  year, 
congressmen  raised  their  salaries  to  $1,500  a  year,  a  figure 
which  John  C.  Calhoun  thought  was  still  too  low  to  enable  the 
nation  to  have  an  "able,  intelligent,  and  experienced  House. "^0 
When  the  bill  passed  both  houses,  congressmen  expected  some 
criticism,  but  not  the  reaction  which  developed.   Grand  juries 
condemned  their  actions,  groups  burned  them  in  effigy  and  demanded 
their  resignations,  and  voters  demanded  the  defeat  of  all  who 
had  voted  for  the  bill.   No  congressman  was  re-elected  from  Ohio, 
Delaware  or  Vermont,  and  only  a  few  returned  from  the  rest  of 
the  states.   Kentucky  returned  Henry  Clay,  the  speaker  of  the 
house,  and  one  other  man  only  on  their  promises  to  repeal  the 
bill.^^  The  historian  J.  B.  McMaster  wrote  of  this  event: 

The  punishment  was  unreasonable,  and,  as  is  so  often 
the  case  in  great  outbursts  of  popular  anger,  was 
harmful,  for,  of  all  the  Congresses  which  up  to  that 
time  had  assembled  under  the  Constitution,  the  ablest 
and  most  useful  was  that  so  ruthlessly  swept  away.^^ 

To  avoid  such  an  outburst  and  to  relieve  the  legislators  of  their 
embarrassment,  some  groups  favor  the  creation  of  a  commission 
composed  of  non-legislators  to  set  legislative  salaries  after 
studing  the  cost  of  living  and  other  criteria. ^^  According  to 
the  Council  of  State  Governments,  such  a  commission  "would 
promote  public  confidence  in  proposals  to  raise  legislative 
compensation  to  reasonable  levels  and  would  minimize  accusations 
by  the  public  and  the  press  of  legislative  'self  help.'"64 

Thomas  Jefferson  made  the  first  proposal  for  a  salary  commission 
in  his  1783  draft  of  what  he  thought  the  Virginia  Constitution 
ought  to  contain.   The  constant  fluctuating  of  the  value  of 
money  told  him  that  it  was  unwise  to  fix  legislative  salaries 
in  the  constitution.   He  proposed  that  legislators  receive 
daily  wages  equal  to  the  value  of  two  bushels  of  wheat.   He 
set  the  value  at  $2  until  1790;  in  that  year  and  every  ten 
years  thereafter  a  commission  composed  "of  the  most  respectable 
merchants  and  farmers"  was  to  re-evaluate  the  value  of  the 
two  bushels  which  would  then  be  the  measure  of  legislative 
salaries  for  the  next  ten  years. ^ 5 

Prior  to  19  70  only  Michigan  and  Oklahoma  had  compensation 
commissions  operating  under  constitutional  mandate.   Idaho 
had  created  a  commission  by  statute.   However,  other  states 
had  created  temporary  advisory  committees.   The  196  8  Hawaii 
Constitution  created  a  commission  which  was  to  meet  every 
four  years  starting  in  1971.   In  the  election  of  1971, 
Arizona,  Maryland  and  West  Virginia  approved  the  creation  of 
commissions,  and  New  Hampshire  and  North  Dakota  defeated  such 
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measures.   Before  going  into  effect,  the  recommendations  of 
the  Maryland  and  West  Virginia  commissions  must  be  offered  to 
the  legislature,  which  can  accept  or  reject  them.   Arizona's 
commission  differed  in  that  it  has  to  submit  its  recommendations 
to  the  people  for  approval. ^°   Arizona's  procedure  may  not  be 
wise,  for  as  Luce  once  observed: 

When  the  wage  of  legislators  is  at  the  mercy  of  a 
popular  vote,  they  are  unlikely  to  find  generosity 
paramount.   In  no  other  matter  are  the  American 
people  so  parsimonious  as  in  that  of  the  payment 
of  their  servants. ^^ 
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CHAPTER  V 


LEGISLATIVE  PROCEDURE 


All  state  constitutions  contain  sections  on  legislative  proce- 
dure because 

[i]t  is  essential  that  the  legislative  process  be 
governed  by  rules  ensuring  stahilitv,  order  and 
predictabilitv.   Bills  must  be  considered  in  a 
public  and  orderlv  fashion;  maiority  will  must 
prevail  and  yet  safeguards  must  be  imposed  against 
arbitrary  action. 

Although  powers  of  the  state  legislature  are  bv  nature  unlimi- 
ted (see  Chapt.  II),  most  state  constitutions,  in  fear  that 
state  courts  might  deny  the  legislature  some  of  these  powers, 
specifically  provide  that  the  legislature  may  select  its  offi- 
cers, adopt  its  rules  and  judge  the  elections,  returns  and 
qualifications  of  its  mer±)ers .   Other  provisions,  like  single 
subject,  title  and  amendment  bv  reference  restrictions,  provide 
for  the  form  of  bills;  they  are  placed  in  constitutions  to 
protect  legislators  from  suprise  and  fraud.   Still  other  pro- 
visions, like  those  providing  for  the  journal,  a  auorum  and 
open  sessions,  concern  the  manner  in  which  legislation  is  pro- 
cessed; they  are  inserted  in  constitutions  to  insure  that  the 
public  can  hold  its  representatives  responsible.   The  extent  to 
which  these  provisions  are  fixed  in  the  constitution  and  not 
left  to  legislative  rules  is  a  matter  of  controversy.   The 
provisions  were  few  in  the  early  constitutions,  but  they  grew  in 
number  during  the  early  1800s.   Robert  Luce  wrote: 

It  was  with  the  mushroom  growth  of  corporations  after 
the  invention  of  the  steam  locomotive  that  legislative 
rules  began  to  seem  too  weak.   Resort  to  constitu- 
tional restraints  mav  have  been  natural,  but  it  was  un- 
fortunate.  The  more  the  restraints,  the  more  ingenious 
the  expedients  for  evading  them.   Far  wiser  would  it 
have  been  to  build  up  the  character  of  the  Legislature 
than  to  put  it  in  a  strait- jacket .   With  the  demorali- 
zation that  followed  the  Civil  War,  reformers  redoubled 
their  efforts  for  artificial  safeguards. ^ 

The  Montana  Constitution  of  1889  contains  many  of  the  procedural 
limitations  developed  during  the  early  1800s.   In  many  cases  the 
limitations  have  been  extremely  bothersome,  creating  large  Quan- 
tities of  litigation.   Acting  on  Leaislative  Council  reports  on 
Legislative  Procedures-^  and  Legislative  Rules^ ,  the  Montana 
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legislature  has  taken  steps  to  prune  antiquated  procedural  limi- 
tations it  had  imposed  on  itself,  but  in  many  cases  the  legisla- 
ture was  unable  to  completely  modernize  its  system  because  many 
of  the  limitations  are  embodied  in  the  Constitution. 


PROCEDURAL  LIMITATIONS  IN  THE  MONTANA  CONSTITUTION 


Below  is  a  list  of  the  procedural  limitations  in  Article  V  of 
the  Montana  Constitution.   Each  section  is  compared  with  pro- 
visions of  constitutions  adopted  since  1959--Alaska ,  Connect- 
icut, Florida,  Hawaii,  Illinois,  Michigan  and  Virginia--and 
to  three  of  the  draft  constitutions  offered  to  the  people,  but 
rejected,  since  1968 — Arkansas,  Idaho  and  Maryland. 

Section  9.   The  senate  shall,  at  the  beginning  and 
close  of  each  regular  session,  and  at  such  other 
times  as  may  be  necessary,  elect  one  of  its  members 
president  pro  tempore.   The  house  of  representatives 
shall  elect  one  of  its  members  speaker.   Each  house 
shall  choose  its  other  officers,  and  shall  judge  of 
the  elections,  returns,  and  aualif ications  of  its 
members . 

In  general,  all  ten  constitutions  studied  have  similar  provi- 
sions.  Some,  like  those  of  Alaska  and  Hawaii,  contain  addi- 
tional  subjects;-*  others,  like  Connecticut  and  the  proposed 
constitution  of  Arkansas,^  give  the  legislature  the  power  to 
choose  its  officers  in  one  section  and  the  right  to  judge  elec- 
tions, returns  and  qualifications  in  another.   None  of  the  ten 
constitutions  provides  for  the  senate  to  elect  a  president  pro 
tempore  at  the  beginning  and  close  of  the  session.   There  seems 
to  be  no  clear  reason  for  this  double-election  provisioh.   How- 
ever, if  the  lieutenant  governor  is  unable  to  perform  his 
duties,  the  president  pro  tempore  assumes  them,  and  if  both 
the  lieutenant  governor  and  governor  are  unable  to  perform  their 
duties,  the  president  pro  tempore  of  the  senate  assumes  the 
duties  of  governor.^   This  plus  the  fact  that  the  office  is 
mainly  honorary  may  have  motivated  the  delegates  to  want  men 
of  different  attributes  to  preside  over  the  senate  while  it  was 
in  session  and  to  perform  the  duties  of  the  governor  or  lieuten- 
ant governor  in  their  absence  during  the  interim.   Three  of  the 
ten  constitutions  provide  soecificallv  for  a  president  pro 
tempore — Connecticut,  Michigan  and  Virginia;^  seven  do  not. 

Section  10.   A  majority  of  each  house  shall  consti- 
tute a  quorum  to  do  business,  but  a  smaller  number 
may  adjourn  from  dav  to  day,  and  compel  the  atten- 
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dance  of  absent  members,  in  such  manner  and  under 
such  penalties  as  each  house  mav  prescribe. 

All  but  the  proposed  Idaho  Constitution  provide  for  a  auorum 
and  compelling  the  attendance  of  members." 

Section  11 .   Each  house  shall  have  power  to  determine 
the  rules  of  its  proceedings,  and  punish  its  members 
or  other  persons  for  contempt  or  disorderlv  behavior 
in  its  presence;  to  protect  its  members  against  vio- 
lence or  offers  of  bribe  or  private  solicitation,  and 
with  the  concurrence  of  two-thirds,  to  expel  a  member, 
and  shall  have  all  other  powers  necessarv  for  the 
legislative  assembly  of  a  free  state. 

A  member  expelled  for  corruption  shall  not  thereafter 
be  eligible  to  either  house  of  the  legislative  assem- 
bly; and  punishment  for  contempt  or  disorderly  behavior 
shall  not  bar  a  criminal  prosecution  for  the  same  of- 
fense. 

All  ten  constitutions  grant  these  powers  to  the  legislature.   Some, 
like  Alaska  and  Michigan,  combine  this  section  with  one  granting 
the  legislature  power  to  judge  the  elections,  returns  and  auali- 
fications  of  its  mem.bers ,  while  others,  like  Hawaii,  Florida  and 
the  proposed  Arkansas  constitution,-'-'-'  give  the  power  to  determine 
rules  and  to  punish  and  expel  members  in  separate  sections. 

Section  12 .   Each  house  shall  keep  a  journal  of  its 
proceedings,  and  mav,  in  its  discretion,  from  time  to 
time,  publish  the  same,  excent  such  parts  as  reauire 
secrecy,  and  the  aves  and  noes  on  anv  auestion  shall, 
at  the  reauest  of  any  two  members,  be  entered  on  the 
journal . 

Connecticut,  Hawaii,  Michigan  and  Virginia  reauire  a  vote  of  one- 
fifth  of  the  membershiD  to  have  a  recorded  vote  in  the  journal. 
Illinois  reauires  tvro  in  the  senate  and  five  in  the  house  to  de- 
mand a  recorded  vote,  and  Florida  renuires  five  members  in  either 
house.   The  proposed  Marvland  and  Arkansas  provisions  reauire  a 
recorded  vote  on  all  votes,  and  the  Alaska  and  the  proposed  Idaho 
provisions  just  demand  that  the  legislature  keep  a  journal. ^ 

Section  13 .  The  sessions  of  each  house  and  of  the  com- 
mittees of  the  whole  shall  be  open,  unless  the  business 
is  such  as  reauires  secrecy. 

Michigan,  Florida  and  Connecticut  have  provisions  similar  to  Mon- 
tana's Article  V,  Section  13.^2   Florida  specif icallv  allows 
senate  meetings  on  the  appointment  or  removal  of  officers  to  be 
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closed.   Alaska,  Hawaii,  Illinois  and  Virginia  do  not  have  similar 
provisions.   Idaho's  proposal  reauires  all  sessions  to  be  open, 
and  Arkansas'  draft  document  demands  that  all  meetings  be  open 
and  every  vote  be  recorded.   In  its  proposed  constitution, 
Maryland  states  that  all  votes  must  be  taken  in  public.  ^-^ 

Section  14.   Neither  house  shall,  without  the  con- 
sent of  the  other,  adjourn  for  more  than  three  days, 
nor  to  anv  other  place  than  that  in  which  the  two 
houses  shall  be  sitting. 

Alaska,  Hawaii,  Illinois,  Idaho,  Virginia  and  Florida  have  pro- 
visions similar  to  Montana's,  except  that  in  Florida  if  the 
legislature  cannot  decide  when  to  adjourn,  the  governor  mav 
make  the  decision.   The  Michigan  provision  (Article  IV,  Section 
21)  states  that  the  two  houses  can  adjourn  separatelv  for  no 
more  than  two  davs .   The  Connecticut  and  the  proposal  Maryland  and 
Arkansas  constitutions  have  no  provisions  which  are  similar, 
but  the  proposed  Arkansas  Constitution  allows  the  governor  to 
adjourn  the  legislature  if  it  cannot  agree  on  the  time  of 
adjournment. 14 

Section  15.   The  members  of  the  legislative  assembly 
shall,  in  all  cases,  except  treason,  felonv,  viola- 
tion of  their  oath  of  office,  and  breach  of  the 
peace,  be  privileged  from  arrest  during  their  atten- 
dance at  the  sessions  of  their  respective  houses,  and 
in  going  to  and  returning  from  the  same,  and  for  any 
speech  or  debate  in  either  house  they  shall  not  be 
Questioned  in  any  other  place. 

Four  of  the  ten  constitutions — Alaska,  Hawaii,  Illinois  and  Ar- 
kansas— have  privilege  provisions  verv  similar  to  Montana's. 
Virginia  provides  that  its  legislators  are  not  subject  to  ar- 
rest under  any  civil  process  during  the  session  and  for  fifteen 
davs  before  and  after  the  session;  similarly,  Michigan  protects 
its  legislators  for  five  davs  before  and  after,  Connecticut 
four  days  before  and  after,  and  Idaho  for  ten  davs  before. ^^ 
In  Maryland's  proposal,  only  the  privilege  o^    sneech  is  protected: 

Words  used  by  a  member  of  the  General  Assembly  in  any 
of  its  proceedings,  including  the  proceedings  of  any 
committees  and  subcommittees,  shall  be  absolutely  pri- 
vileged, and  a  member  shall  not  be  liable  therefore  in 
any  civil  action  or  criminal  prosecution.-^^ 

Florida  has  no  provision  of  this  type. 

Section  19.   No  law  shall  be  passed  except  by  bill,  and 
no  bill  shall  be  so  altered  or  amended  on  its  passage 
through  either  house  as  to  change  its  original  purpose. 
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The  Constitution  of  Michigan  and  the  proposed  constitution  of  Ar- 
kansas provide  for  the  two  items  in  the  Montana  provision,  but 
deal  with  them  in  separate  sections.  The  constitutions  of  Hawaii, 
Illinois  and  Virginia  and  the  proposed  constitutions  of  Idaho  and 
Maryland  state  that  no  law  may  be  passed  except  bv  bill,  but  have 
no  original  purpose  provision.-'-^  Alaska,  Florida  and  Connecticut 
do  not  have  similar  provisions - 

Section  20.   The  enacting  clause  of  everv  law  shall 
be  as  follows:   "Be  it  enacted  bv  the  Legislative 
Assembly  of  the  State  of  Montana." 

Only  the  Virginia  Constitution  and  the  proposed  Idaho  consti- 
tution do  not  reauire  enacting  clauses. 

Section  21.   No  bill  for  the  appropriation  of  money, 
except  for  the  expenses  of  the  government,  shall  be 
introduced  within  ten  davs  of  the  close  of  the  ses- 
sion, except  by  unanimous  consent  of  the  house  in 
which  it  is  sought  to  be  introduced. 

None  of  the  ten  constitutions  has  a  similar  provision. 

Section  22,   No  bill  shall  be  considered  or  become 
a  law  unless  referred  to  a  committee,  returned 
therefrom,  and  printed  for  the  use  of  the  members. 


Of  the  ten  constitutions,  onlv  Virginia  has  a  similar  provision 

Section  23.   No  bill,  except  general  appropriation 
bills,  and  bills  for  the  codification  and  general 
revision  of  the  laws,  shall  be  passed  containing 
more  than  one  subject,  which  shall  be  clearly  ex- 
pressed in  its  title;  but  if  anv  subject  shall  be 
emi)raced  in  anv  act  which  shall  not  be  expressed 
in  the  title,  such  act  shall  be  void  onlv  as  to  so 
much  thereof  as  shall  not  be  so  expressed. 

Alaska,  like  Montana,  has  a  single  subject-title  rule  which 
exempts,  in  addition  to  appropriation  bills  and  those  codi- 
fying and  revising  other  laws,  those  rearranging  existing  laws. 
The  Alaska  provision  further  states  that  appropriation  bills 
can  concern  only  appropriations;  Montana  also  has  this  provi- 
sion, but  in  a  separate  section.   The  subject-title  provision 
of  the  proposed  Marvland  constitution  is  like  those  of  Montana 
and  Alaska,  but  it  exempts  only  "budget  law  and  supplementarv 
appropriation  laws."   It,  like  the  Alaska  provision,  also 
states  that  appropriation  bills  can  encompus  onlv  appropria- 
tions.^^  Hawaii,  Michigan,  Virginia  and  Florida  have  subject- 
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title  provisions  which  make  no  exemptions.   Florida  is  noteworthy 
for  its  wording:   "Every  law  shall  embrace  but  one  subject  and 
matter  properly  connected  therewith,  and  the  subject  shall  be 
briefly  expressed  in  the  title. "20   The  Illinois  Constitution, 
and  the  proposed  constitutions  of  Idaho  and  Arkansas  have  the 
single-subject  provision  but  make  no  mention  of  the  title 
rule. 21   Illinois  exempts  from  the  single-subject  rule  appro- 
priations and  laws  codifying,  revising  or  rearranging  other 
laws,  and  Idaho  exempts  only  laws  that  are  a  recodification 
or  a  "comprehensive"  revision  of  existing  laws.   Illinois  and 
Idaho  also  state  that  appropriation  bills  must  concern  appro- 
priations only.   Connecticut  has  no  provision  for  the  subject 
or  the  title  rule. 

Section  24 .   No  bill  shall  become  a  law  except  by  a 
vote  of  a  majority  of  all  the  members  present  in 
each  house,  nor  unless  on  its  final  passage  the  vote 
be  taken  by  ayes  and  noes,  and  the  names  of  those 
voting  be  entered  on  the  journal. 

The  Constitution  of  Florida  and  the  proposed  constitution  of 
Idaho  have  provisions  similar  to  Montana's. 22   Michigan's 
Article  IV,  Section  26  requires  a  recorded  final  vote  by  a 
majority  of  the  members  elected  and  serving.   The  Alaska,  Hawaii 
and  Illinois  constitutions  and  the  proposed  constitutions  of 
Arkansas  and  Maryland  also  demand  the  higher  reauirement  of  a 
majority  of  the  membership. 23   Virginia's  Article  II,  Section 
lid  requires  a  recorded  final  vote  by  a  majority  of  each  house, 
which  must  include  two-fifths  of  the  total  membership.   Connect- 
icut does  not  have  a  provision  of  this  kind. 

Section  25.   No  law  shall  be  revised  or  amended,  or 
the  provisions  thereof  extended  by  reference  to  its 
title  only,  but  so  much  thereof  as  is  revised,  amen- 
ded or  extended  shall  be  re-enacted  and  published  at 
length. 

The  constitutions  of  Florida,  Illinois,  Michigan  and  Virginia 
and  the  proposed  constitutions  of  Arkansas  and  Maryland  have 
provisions  similar  to  the  Montana  provision. 24   But  the  consti- 
tutions of  Alaska,  Hawaii  and  Connecticut  and  the  proposed 
constitution  of  Idaho  have  no  provision  which  forbids  amend- 
ment by  reference. 

Section  27 .   The  presiding  officer  of  each  house  shall, 
in  the  presence  of  the  house  over  which  he  presides, 
sign  all  bills  and  joint  resolutions  passed  by  the 
legislative  assembly  immediately  after  their  titles 
have  been  publicly  read,  and  the  fact  of  signing  shall 
be  at  once  entered  upon  the  journal. 
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The  Hawaii  Constitution  requires  officers  to  sign  the  bills 
immediately.   The  Florida  section  obliges  them  to  sign  the 
bills  during  the  session  or  as  soon  as  practicable  after 
adjournment,  and  the  Virginia  section  requires  officers  to 
sign  the  bills  no  later  than  twenty  days  after  adjournment. 
The  Illinois  and  Idaho  provisions  merely  state  that  the  bills 
must  be  signed.     The  other  five  constitutions  do  not  have 
provisions  on  the  subject. 

Section  28.   The  legislative  assembly  shall  pre- 
scribe by  law  the  niimber ,  duties  and  compensation  of 
the  officers  and  employees  of  each  house;  and  no 
payment  shall  be  made  from  the  state  treasury,  or  be 
in  any  way  authorized  to  any  such  person,  except  to 
an  acting  officer  or  employee  elected  or  appointed 
in  pursuance  of  law. 

None  of  the  ten  constitutions  has  a  similar  provision.   They 
merely  have  general  provisions  concerning  legislative  officers 
like  Montana's  Article  V,  Section  9. 

Section  30.   All  stationery,  printing,  paper,  fuel 
and  lights  used  in  the  legislative  and  other  depart- 
ments of  government,  shall  be  furnished,  and  the 
printing,  and  binding  and  distribution  of  the  laws, 
journals,  and  department  reports  and  other  printing 
and  binding,  and  the  repairing  and  furnishing  the 
halls  and  rooms  used  for  the  meeting  of  the  legis- 
lative assembly,  and  its  committees  shall  be  per- 
formed under  contract,  to  be  given  to  the  lowest 
responsible  bidder  below  such  maximum  price  and 
under  such  regulations  as  may  be  prescribed  by  law. 
No  member  or  officer  of  any  department  of  the  gov- 
ernment shall  be  in  any  way  interested  in  any  such 
contract;  and  all  such  contracts  shall  be  subject 
to  the  approval  of  the  governor  and  state  treasurer. 

None  of  the  ten  constitutions  has  a  provision  of  this  kind.   How- 
ever, Michigan  and  Florida  have  general  conflict  of  interest 
provisions . 26 

Section  32.   All  bills  for  raising  revenue  shall 
originate  in  the  house  of  representatives;  but  the 
senate  may  propose  amendments,  as  in  the  case  of 
other  bills. 

The  ten  constitutions  used  for  comparison  either  do  not  mention 
this  subject  or  provide  that  appropriation  bills  can  originate 
in  either  house.   The  latter  is  exemplified  by  the  constitutions 
of  Michigan,  Hawaii,  Virginia  and  Florida. 2' 
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Section  33.   The  general  appropriation  bills  shall 
embrace  nothing  but  anprooriations  for  the  ordinary 
expenses  of  the  legislative,  executive  and  judicial 
departments  of  the  state,  interest  on  the  public 
debt  and  for  public  schools.   All  other  anoropria- 
tions  shall  be  made  by  separate  bills,  each  em- 
bracing but  one  subject. 

Article  III,  Section  12  of  the  Florida  Constitution  and  Arti- 
cle III,  Section  19  of  the  Arkansas  draft  are  similar  to 
Montana's  Article  V,  Section  33.   The  other  constitutions 
either  do  not  have  this  provision  or  combine  it  with  provisions 
on  the  single  subject  rule.   For  example,  the  single  subject 
provisions  of  Alaska,  Illinois,  Idaho  and  Maryland  sav  that 
appropriation  bills  can  encompass  appropriations  only.^^ 

Section  34.   No  money  shall  be  paid  out  of  the  treas- 
ury except  upon  appropriations  made  by  law,  and  on 
warrant  drawn  by  the  proper  officer  in  pursuance 
thereof,  except  interest  on  the  public  debt. 

Of  the  ten  constitutions  used  for  comparison,  onlv  the  proposed 
constitution  of  Arkansas  has  a  similar  provision;  it  is  com- 
bined with  the  provision  limiting  anpropriation  bills  to  appro- 
priations. 

Section  41.   If  any  person  elected  to  either  house  of 
the  legislative  assembly  shall  offer  or  promise  to 
give  his  vote  or  influence  in  favor  of  or  against  any 
measure  or  proposition,  pending  or  proposed  to  be 
introduced  into  the  legislative  assembly,  in  considera- 
tion or  upon  condition  that  any  other  person  elected 
to  the  same  legislative  assembly  will  give,  or  will 
oromise  or  assent  to  give,  his  vote  or  influence,  in 
favor  of  or  against  any  other  measure  or  proposition 
pending  or  proposed  to  be  introduced  into  such  legisla- 
tive assembly,  the  person  making  such  offer  or  promise 
shall  be  deem.ed  guilty  of  solicitation  of  bribery.   If 
any  member  of  the  legislative  assembly  shall  give  his 
vote  or  influence  for  or  against  any  measure  or  propo- 
sition pending  or  proposed  to  be  introduced  in  such 
legislative  assembly,  or  offer,  promise  or  assent  so 
to  do,  upon  condition  that  any  other  member  will  give, 
or  will  promise  or  assent  to  give  his  vote  or  influence 
in  favor  of  or  against  any  other  measure  or  proposition 
pending  or  proposed  to  be  introduced  in  such  legisla- 
tive assembly,  or  in  consideration  that  any  other 
member  hath  given  his  vote  or  influence  for  or  against 
any  other  measure  or  proposition  in  such  legislative 
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assembly,  he  shall  be  deemed  guilty  of  bribery;  and 
any  member  of  the  legislative  assembly,  or  person 
elected  thereto,  who  shall  be  guilty  of  either  such 
offenses,  shall  be  expelled  and  shall  not  thereafter 
be  eligible  to  the  legislative  assembly,  and  on  the 
conviction  thereof  in  the  civil  courts,  shall  be 
liable  to  such  further  penalty  as  may  be  prescribed 
by  law. 

Of  the  ten  constitutions,  none  has  a  provision  which  forbids 
the  legislative  practice  of  trading  votes  or  "log-rolling." 

Section  42.   Any  person  who  shall  directly  or  in- 
directly offer,  give  or  promise  any  money  or  thing 
of  value,  testimonial,  privilege  or  personal  advan- 
tage, to  any  executive  or  judicial  officer  or  mem- 
ber of  the  legislative  assembly,  to  influence  him 
in  the  performance  of  any  of  his  official  or  public 
duties,  shall  be  deemed  guilty  of  bribery,  and  be 
punished  in  such  manner  as  shall  be  provided  by 
law. 

None  of  the  ten  states  tries  to  forbid  the  bribing  of  public 
officials  in  its  constitution,  thus  leaving  the  matter  to  sta- 
tutory law. 

Section  43.   The  offense  of  corrupt  solicitation  of 
members  of  the  legislative  assembly,  or  of  public 
officers  of  the  state,  or  of  any  municipal  division 
thereof,  and  the  occupation  or  practice  of  solicita- 
tion of  such  members  or  officers ,  to  influence  their 
official  action,  shall  be  defined  by  law,  and  shall 
be  punishable  by  fine  and  imprisonment. 

None  of  the  ten  constitutions  leaves  lobbying  to  be  defined  by 
law,  then  prescribes  the  punishment  for  the  practice  as  does 
this  Montana  provision. 

Section  44.   A  member  who  has  a  personal  or  private 
interest  in  any  measure  or  bill  proposed  or  pending 
before  the  legislative  assembly,  shall  disclose  the 
fact  to  the  house  of  which  he  is  a  member,  and  shall 
not  vote  thereon. 

None  of  the  other  ten  constitutions  has  a  similar  provision. 
However,  Michigan  in  Article  IV,  Section  10  prohibits  legisla- 
tors from  having  any  interest  in  contracts,  and  Florida  in 
Article  III,  Section  18  directs  the  legislature  to  draw  up  a 
code  of  ethics  for  all  state  employees  and  non-judicial  offi- 
cers to  prohibit  conflict  of  interest. 
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The  preceding  comparison  shows  that  manv  of  Montana's  proce- 
dural limitations  no  longer  are  found  in  modern  constitutions. 
The  limitations  that  are  retained  in  the  modern  documents 
freauentlv  are  consolidated  into  single  sections  with  qeneral 
headings  like  "Rules,"  "Form  of  Bills"  and  "Passage  of'Bills."^^ 
The  present  Montana  Constitution  often  is  confusing  because 
related  provisions  are  separated  and  follow  no  logical  seauence. 

In  Standards  of  American  Legislation,  An  Estimate  of  Restric- 
tive and  Constructive  Factors,  Ernest  Freund  set  forth  what 
many  consider  the  best  statement  of  criteria  for  inclusion  and 
exclusion  of  procedural  limitations  in  a  constitution.   Pro- 
fessor Freund  wrote: 

The  sound  policy  of  constitution-making  is  to  impose 
procedural  reauirements  only  under  the  following 
conditions:   (1)  that  they  serve  an  object  of  vital 
importance;  (2)  that  they  can  be  complied  with 
without  unduly  impeding  business;  (3)  that  they  are 
not  susceptible  of  evasion  by  purely  formal  com- 
pliance or  by  false  journal  entries;  (4)  that  they 
do  not  raise  difficult  Questions  of  construction; 
(5)  that  the  fact  of  compliance  or  non-compliance 
can  be  readily  ascertained  by  an  inspection  of  the 
journal.   The  application  of  these  tests  would 
lead  to  the  discarding  of  most  of  the  existing  pro- 
visions without  any  detriment  to  legislation,  as  is 
proved  by  the  experience  of  the  states  which  never 
adopted  them.-^^ 

A  leading  example  of  the  danger  of  inclusion  of  procedural  re- 
auirements in  a  constitution--the  journal  rule  for  constitu- 
tional amendments--and  the  three  most  controversial  procedural 
requirements  found  in  state  constitutions--single  subject,  the 
subject  expressed  in  the  title  and  amendment  bv  reference — 
are  discussed  below. 

THE  JOURNAL  RULE  FOR  CONSTITUTIONAL  AMENDMENTS 

Article  XIX,  Section  9  of  the  Montana  Constitution  provides, 
in  part : 

Amendments  to  this  constitution  may  be  proposed  in 
either  house  of  the  legislative  assembly,  and  if  the 
same  shall  be  voted  for  hv  two-thirds  of  the  members 
elected  to  each  house,  such  proposed  amendments,  to- 
gether with  the  aves  and  navs  of  each  house  thereon. 
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shall  be  entered  in  full  on  their  respective  jour- 
nals; and  the  secretary  of  state  shall  cause  the  said 
amendment  or  amendments  to  be  published  in  full  in  at 
least  one  newspaper  in  each  county  (if  such  there  be) 
for  three  months  previous  to  the  next  general  elec- 
tion for  members  to  the  legislative  assembly;  and  at 
said  election  the  said  amendment  or  amendments  shall 
be  submitted  to  the  qualified  electors  of  the  state 
for  their  approval  or  rejection  and  such  as  are  ap- 
proved by  a  majority  of  those  voting  thereon  shall 
become  part  of  the  constitution.   Should  more  amend- 
ments than  one  (1)  be  submitted  at  the  same  election, 
they  shall  be  so  prepared  and  distinguished  by  num- 
bers or  otherwise  that  each  can  be  voted  upon 
separately.  .  .  . 

This  section  is  perhaps  the  best  example  of  the  danger  of  in- 
cluding manifold  procedural  requirements  in  the  constitution. 
The  1897  Legislature  proposed  a  constitutional  amendment  to 
Article  VII ,  Section  5  which  provided  for  the  calling  in  of  a 
district  judge  whenever  a  supreme  court  judge  was  disqualified, 
The  amendment  was  "duly  advertised,"  submitted  to  the  people 
and  approved  by  them  at  the  1898  general  election.   It  then 
was  challenged  as  unconstitutional  under  Article  XIX,  Section 
9  because  it  had  not  been  entered  in  full  along  with  the  ayes 
and  nays  in  the  journals  of  each  house.   In  Durfee  v.  Harper-^^ 
the  Montana  Supreme  Court  declared  the  amendment  approved  by 
the  people  unconstitutional  because : 

[T]he  proposed  amendment  never  was  proposed  as  re- 
quired, and  therefore  never  ought  to  have  been  sub- 
mitted.  It  was  a  nullity  before  it  reached  the 
people,  and  was  not  animated  by  them,  because  their 
own  solemn  commands  empowering  its  proposal,  and 
specifying  the  mode  thereof,  had  been  entirely 
ignored  by  the  proponent. ^ 3 


SUBJECT-TITLE  PROVISIONS 


Article  V,  Section  23,  Montana's  subject-title  provision,  reads 

No  bill,  except  general  appropriation  bills,  and  bills 
for  the  codification  and  general  revision  of  the  laws, 
shall  be  passed  containing  more  than  one  subject,  which 
shall  be  clearly  expressed  in  its  title;  but  if  any 
subject  shall  be  embraced  in  any  act  which  shall  not 
be  expressed  in  the  title,  such  act  shall  be  void  only 
as  to  so  much  thereof  as  shall  not  be  so  expressed. 
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This  is  the  most  court-tested  section  in  Montana's  legislative 
article;  the  only  other  provision  rivaling  it  in  annotation  is 
the  section  on  local  and  special  legislation.   It  has  "proven 
to  be  a  fertile  area  for  lawsuits  instituted  by  persons  wishing 
to  overthrow  legislative  enactments.'     These  lawsuits  are 
often  brought  three  or  four  years  after  enactment  of  the  law 
in  question. 

The  federal  Constitution  does  not  have  a  subject-title  provi- 
sion, but  at  least  forty  state  constitutions  do.-^^   The  first 
title  provision  seems  to  have  been  in  the  Georgia  Constitution 
of  1798.^6   And  the  unity  of  subject-matter  provision  seems  to 
have  been  added  to  it  for  the  first  time  in  the  New  Jersey 
Constitution  of  1844.-^^ 

The  major  purpose  of  the  subject-title  provision  is  to  give 
reasonable  notice  of  the  subject  matter  of  a  bill  to  the  legis- 
lature and  the  public  before  the  bill  is  enacted.   According  to 
Sutherland's  Statutory  Construction,  a  title  meets  this  reauire- 
ment  if  it  "is  sufficient  to  direct  a  person  of  ordinary,  rea- 
sonably inquiring  mind  to  the  bodv  of  the  act. "^8   The  single^ 
subject  restriction  "prevents  'omnibus'  or  multi-subject  legis- 
lation from  being  passed  by  the  combined  votes  of  the  advocates 
of  each  separate  measure,  when  no  single  measure  would  have 
been  passed  on  its  own  merits.  "-^^ 

Unity  of  Subject 

Of  Section  23 's  two  components,  the  single-subject  restriction 
has  produced  little  litigation--almost  none  compared  to  the 
enormous  quantity  the  title  restriction  has  produced--yet  it 
is  the  component  which  prevents  most  of  the  evils  mentioned. 
About  a  dozen  suits  have  challenged  legislation  contending  the 
various  laws  contained  more  than  one  subject;  not  one  suit  has 
succeeded  in  voiding  legislation. '^^   The  Montana  court  has  been 
consistently  liberal  in  its  interpretation  of  the  single-subject 
limitation.   Like  most  state  courts,  it  has  ruled  that  the  word 
"subject"  is  not  synonymous  with  "provision"  if  the  provisions 
relate  to,  and  are  a  means  of  carrying  out,  the  general  purpose 
of  an  enactment.^-*-   In  Evers  v.  Hudson,  the  Montana  Supreme 
Court  stated  the  following  general  rule,  which  also  is  common 
among  other  states :^2 

The  object  of  this  constitutional  provision  is  not  to 
embarrass  honest  legislation,  but  to  prevent  the 
vicious  practice,  which  prevailed  in  states  which  did 
not  have  such  inhibitions,  of  joining  in  one  act  in- 
congruous and  unrelated  matters.   The  rule  of  inter- 
pretation now  quite  generally  adopted  is  that,  if  all 
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parts  of  the  statute  have  a  natural  connection  and  can 
reasonably  be  said  to  relate,  directly  or  indirectly, 
to  one  general  and  legitimate  subject  of  legislation, 
the  act  is  not  open  to  the  charge  that  it  violates  this 
constitutional  provision;  and  this  is  true  no  matter 
how  extensively  or  minutely  it  deals  with  the  details 
looking  to  the  accomplishment  of  the  main  legislative 
purpose.   Or,  stating  the  converse  of  the  proposition, 
it  may  be  said  that  if,  after  giving  the  act  the  bene- 
fit of  all  reasonable  doubts,  it  is  apparent  that  two 
or  more  independent  and  incongruous  subjects  are  em- 
braced in  its  provisions,  the  act  will  be  held  to 
transgress  the  constitutional  provision,  and  to  be 
void  by  reason  thereof. '^■^ 

In  1921  the  court  applied  this  rule  in  a  case  challenging  an  ini- 
tiative creating  a  ten-year  mill  levy  for  the  university  system. 
According  to  the  Montana  Bill  Drafting  Manual  ; 

The  state  alleged  that  the  act  was  intended  to  do  three 
things:   First,  increase  the  rate  of  taxation,  secondly, 
authorize  the  legislature  to  levy  annually  not  to  ex- 
ceed 3  1/2  mills,  third,  to  appropriate  the  proceeds  of 
part  of  the  levy  for  the  university  system.   The  court 
said  the  chief  thought  was  that  of  increasing  the  rate 
of  taxation  which  was  the  object  and  subject  matter  of 
the  enactment,  and  as  a  detail  germane  to  the  subject, 
the  people  authorized  the  legislature  to  do  two  things — 
first,  to  levy  3  1/2  mills  annually  during  the  period 
named,  and  second,  to  appropriate  annuallv  the  proceeds 
from  1  1/2  mills  of  such  levy.   The  court  concluded 
that  no  violation  of  section  23,  article  V,  occurred. ^^ 

The  section's  exception  of  general  appropriation  bills  and  bills 
for  the  codification  and  general  revision  of  the  laws  from  the 
single-subject  limitation  was  explained  by  the  Montana  court  in 
State  V.  District  Court: 

The  obvious  reason  for  the  exception  of  appropriation 
bills  and  bills  for  the  codification  and  general  revi- 
sion of  the  laws  is  that  the  first  are  necessary  for 
the  maintenance  of  the  government,  and  hence  their 
validity  ought  not  to  be  open  to  question  for  infor- 
mality; and  the  latter  are  so  extraordinary  in  their 
character  that  both  the  members  of  the  legislative 
body  and  the  public  are  presumed  to  know  what  is  being 
done.   Furthermore,  it  would  be  impracticable  to  for- 
mulate a  title  which  would  cover  every  subject  embraced 
in  such  a  bill.^^ 
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This  line  of  interpretation  might  be  made  stronger  if  its 
general  premise  were  incorporated  into  the  constitutional 
provision  in  a  manner  similar  to  Florida's:   "Every  law 
shall  embrace  but  one  subject  and  matter  properly  connected 
therewith .  .  .  ."46  qj.  by  saving  "one  object   instead  of 
"one  subject. " 

The  Model  State  Constitution  has  a  unique  single-subject  pro- 
vision : 

The  legislature  shall  enact  no  law  except  by  bill 
and  every  bill  except  bills  for  appropriations  and 
bills  for  the  codification,  revision,  or  rearrange- 
ment of  existing  laws  shall  be  confined  to  one 
subject.   All  appropriation  bills  shall  be  limited 
to  the  subject  of  appropriations.   Legislative 
compliance  with  the  requirements  of  this  section  is 
a  constitutional  responsibility  not  subject  to 
judicial  review.^' 

The  last  sentence  has  been  added  for  a  number  of  reasons.   The 
Model  Constitution  states  that  while  there  is  little  disagree- 
ment over  the  desirability  of  a  single-subject  provision,  it 
has  created  a  "great  bodv  of  highly  technical  decisional  law." 
When  strictly  construed,  the  provision  has  nullified  "on  essen- 
tially extraneous  if  not  frivolous  grounds"  sound  legislation 
which  misled  no  one.'*°   The  Model  provision  provides  that 
compliance  rests  solely  with  the  legislature,  much  as  it  does 
when  left  to  the  legislative  rules.   If  the  responsibility  is 
abused,  the  governor's  veto  would  be  the  obvious  remedy,  in 
addition  to  normal  political  processes. 49 

Another  alternative  is  to  leave  the  provision  out  of  the  con- 
stitution entirely  so  that  the  legislature  can  provide  for  the 
provision  in  its  rules  where  it  would  not  be  subject  to  judicial 
review.   As  mentioned  earlier,  that  is  the  technique  of  Connect- 
icut. 


Subject  Expressed  in  Title 

This  provision  of  Article  V,  Section  23  has  been  used  to  void 
a  large  number  of  Montana  statutes,  yet  it  offers  the  legisla- 
tors and  the  public  the  least  protection  of  the  section's  two 
components;  it  merely  requires  that  the  title  be  clear  enough 
to  notify  legislators  and  the  public  of  the  subject  of  legis- 
lation.  Under  this  provision,  a  number  of  guidelines  can  be 
laid  down,  but  they  are  extremely  difficult  to  abide  by.   Unlike 
the  single  subject  rule,  there  is  a  great  variety  in  the  criteria 
used  and  decisions  reached.   The  Montana  Supreme  Court  once  stated: 
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The  question  of  the  sufficiencv  of  the  title  of 
various  acts  of  the  legislature  has  been  before 
this  court  manv  times.   Each  case  has  been  de- 
cided on  its  ovn  particular  set  of  facts.   This 
must  of  necessity  be  the  case.  .  .  .  No  single 
rule  can  be  laid  dovm  which  will  control  all 
cases  where  this  attack  is  made.^^ 

However,  the  court  has  stressed  tho  importance  of  a  liberal 
construction  of  this  provision.   In  a  "leading  and  often 
cited  case,"^-^  the  Montana  Supreme  Court  laid  down  the 
following  general  rule: 

Everv  reasonable  presumntion  should  be  in  favor 
of  the  title,  which  should  be  more  liberallv 
construed  than  the  bodv  of  the  law,  giving  to 
the  general  words  in  such  title  paramount  weight. 
It  is  not  essential  that  the  best  or  even  an 
accurate  title  be  emploved,  if  it  be  suggestive 
in  anv  sense  of  the  legislative  purpose.   The 
remedv  to  be  secured,  and  mischief  avoided,  is 
the  best  test  of  a  sufficient  title,  which  is  to 
prevent  it  from  being  made  a  cloak  or  artifice 
to  distract  attention  from  the  substance  of  the 
act  itself.  ...   No  better  test  .  .  .  can 
be  made  than  by  a  correct  ansvrer  to  the  auestion: 
Is  this  title  in  everv  respect  so  foreign  to  the 
purpose  of  the  act,  or  some  integral  part  of  it, 
that  it  gives  no  intimation  thereof?^^ 

The  Legislative  Council's  Bill  Drafting  Manual,  analyzing  court 
decisions  on  the  title  provision,  stated: 

While  the  Montana  court  mav  not  have  alwavs 
applied  the  "evidence  of  fraud"  standard,  it 
has  consistently  held  that  if  the  title  fairly 
indicates  the  general  subiect  of  the  act,  is 
comprehensive  enough  in  its  scope  reasonably 
to  cover  all  of  the  provd  sionr-  thereof,  and  is 
not  calculated  to  mislead  ei  titer  the  legisla- 
ture or  the  public,  it  must  bo  held  to  be  suf- 
ficient to  meet  the  renuirements  of  the  con- 
stitution.^^ 

According  to  the  Bill  Drafting  Manual,  "Details  need  not  be 
mentioned.   The  title  need  not  contain  a  complete  list  of  all 
matters  covered  bv  the  act."^'*   The  means  or  instrumentalities 
through  which  the  act  is  to  be  carried  out  do  not  have  to  be 
stated  in  the  title. -"^^   As  Sutherland  states,  "Particulars 
are  to  be  found  in  the  act  not  in  the  caption. "^6 
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Following  these  guidelines,  the  Montana  court  has  forgiven 
acts  which  have  had  obvious  mistakes  in  their  titles.   For 
example,  the  court  upheld  an  act  entitled  "AN  ACT  REPEALING 
[certain  sections]  of  THE  POLITICAL  CODE  RELATING  TO  THE 
EMPLOYMENT  OF  THE  STATE  LAND  AGENT  AND  HIS  ANNUAL  SALARY," 
although  the  act  reallv  amended  the  sections  mentioned.^' 
The  court  also  has  applied  a  rule  of  liberal  construction  to 
what  bill  titles  encompass.   For  example,  the  court  upheld 
an  act  entitled,  "AN  ACT  TO  LIMIT,  REGULATE  AND  LICENSE  THE 
MANUFACTURE  AND  SALE  OF  ANY  AND  ALL  LIQUORS  OR  BEVERAGES 
THAT  MAY  THEREAFTER  BE  MANUFACTURED,  SOLD  OR  DISPENSED  IN 
THE  STATE  OF  MONTANA,"  although  it  was  challenged  because 
its  title  did  not  mention  the  following  points: 

It  made  no  reference  to:  (1)  a  Liauor  Control  Board, 
(2)  the  matter  of  a  state  hiring  persons  to  buy 
and  sell  liauor  in  the  name  of  the  state,  (3) 
the  leasing  or  establishing  an  operation  of  state 
liauor  stores,  (4)  the  control  of  an  individual 
in  his  purchase  or  consumption  of  liauors  bv  the 
permit  system,  and  (5)  the  accrual  of  profits 
from  liauor  sales. ^o 

Yet  in  1971,  the  court  found  an  act  entitled  "DREDGE  mining 
REGULATION  AND  LAND  PRESERVATION  ACT"  unconstitutional  be- 
cause the  bodv  of  the  act  discussed  "sluice-washing  plants" 
which  the  court  ruled  were  distinct  from  dredge  mining: 

"Dredge"  and  "sluice-washing  plant"  are  distinct 
and  different  objects;  thus,  statute  prohibiting 
persons  from  carrving  on  mechanical  operations 
that  result  in  recoverv  of  minerals  in  or  near 
stream  or  riverbed  with  use  of  dredge  boat  or 
sluice-washing  plant  which  mentioned  dredge 
mining,  but  not  sluice-washing  plant,  in  its 
title  violated  constitutional  mandate  that  sub- 
ject of  bill  be  clearlv  expressed  in  its  title. ^^ 

These  three  cases  raise  doubt  about  whether  there  are  anv  firm 
criteria  which  legislators  and  bill  drafters  can  follow  in 
Montana.   The  title  restriction  also  is  critized  because  the 
constitutionality  of  legislation  can  be  attacked  vears  after 
enactment,  even  though  the  sole  purpose  of  the  restriction  is 
supposedly  to  give  notice  of  the  subject  of  legislation  to  the 
legislators  and  to  the  public.   One  studv  has  shown  that  an 
average  of  five  years  passes  after  enactment  before  suits  are 
brought  against  the  legislation;^^  that  means  government  admin- 
istrators have  to  base  the  policies  and  work  of  their  offices 
on  laws  which  can  be  voided  at  anv  time.   Therefore,  it  is  con- 
tended that  if  the  restriction  is  retained,  legislation  should 
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be  subject  to  challenge  for  onlv  a  limited  period  of  time.  ^ 
The  National  Municipal  League  states  that  it  did  not  include 
a  title  restriction  in  the  Model  State  Constitution  because 
such  a  restriction,  like  the  single-subject  rule,  has  voided 
a  great  amount  of  "perfectlv  sound  legislation"  on  "essentiallv 
extraneous  if  not  frivolous  grounds. ""^ 


AMENDMENT  BY  REFEPJEINCE 


Article  V,  Section  25  of  the  Montana  Constitution  provides: 

No  law  shall  be  revised  or  amended,  or  the  provisions 
thereof  extended  bv  reference  to  its  title  onlv,  but 
so  much  thereof  as  is  revised,  amended  or  extended 
shall   be  re-enacted  and  published  at  length. 

In  the  absense  of  this  provision,  an  act  could  be  amended  in  a 
shorter,  but  more  obscure,  manner  bv  taking  three  steps  in  the 
bill:   (1)  referring  to  the  law  which  the  bill  is  changing  bv 
onlv  its  title  (not  printing  the  sections  of  the  law  which  the 
bill  affects);  (2)  providing  that  within  the  law  certain  words, 
phrases,  sentences  or  provisions  be  inserted,  stricken  or  both, 
and  (3)  stating  onlv  the  place  in  the  prior  act  v/here  the 
change  should  be  introduced.  -^   In  other  words,  at  present,  a 
bill  which  states  " 'Law  X  is  to  be  amended  bv  striking  line 
12  of  Section  lA  and  inserting  instead  ...  'is  invalid  as 
an  amendment  bv  reference ." ^^   The  reason  is  simple:   when 
these  words  and  phrases  stand  alone,  thev  often  make  no  sense 
and  give  no  clue  to  the  effect  thev  would  have  on  the  law;  thus, 
legislators  and  the  public  would  have  to  consult  the  original 
act  to  discover  the  effects  of  the  change.   With  its  inherent 
possibilities  for  confusion,  the  method  could  be  used  inten- 
tionallv  to  achieve  legislation  surreptitiouslv . ^^ 

Almost  all  bills  introduced  in  the  legislature  amend  or  repeal 
existing  laws;  even  a  completelv  new  law  usuallv  conflicts  with 
some  past  legislation.   There  are  two  wavs  to  amend  laws — bv 
direct  and  implied  amendment.   Onlv  direct  amendment  normally  is 
concerned  with  the  constitutional  restriction  that  an  act  cannot 
be  amended  bv  referring  onlv  to  its  title.   Direct  amendment 
is  written  in  the  form  which  states  that  certain  words  or  phrases 
are  going  to  be  inserted,  deleted  or  both  at  a  certain  paragraph 
and  line  in  the  existing  law.   To  complv  with  the  constitutional 
restriction,  this  bill  has  to  set  forth  both  what  is  being 
changed  and  how  it  will  appear  when  the  change  is  made  so  legis- 
lators and  the  public  can  see  how  the  change  will  affect  the 
law.   If  the  bill  listed  onlv  a  few  words  or  phrases  and  referred 
to  the  law  onlv  bv  its  title,  a  great  deal  of  mischief  could 
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result.   Oddly,  there  is  little  litigation  over  this  type 
of  amendment;  rather,  litigation  surrounds  amendment  by 
implication.   Sutherland  states: 

In  litigation  the  issue  of  compliance  with  the 
constitutional  provision  generally  arises  in  a 
case  involving  a  statute  which  does  not  purport 
to  amend  any  prior  act  [amendment  by  implication] , 
since  the  legislature  usually  complies  with  the 
limitation  when  a  statute  purports  to  amend  a 
prior  statute  [a  direct  amendment] . ^^ 

"The  definition  of  an  implied  amendment  is  purely  formal--it 
is  an  amendment  that  does  not  state  that  it  is  an  amendment .  "^"^ 
In  contrast  to  the  direct  amendment  which  plainly  sets  forth 
certain  words  or  phrases  to  be  changed,  an  amendment  by  im- 
plication is  a  bill  which  can  stand  alone  and  make  sense  and 
which,  in  effect,  states  that  henceforth  the  law  will  be  in 
that  form.   There  is  nothing  deceitful  about  this  approach; 
the  act  tells  legislators  and  the  public  what  the  change  is 
and  what  its  effect  will  be.   Repeal  by  implication  is  the 
same  as  an  amendment  by  implication,  except  that  amendment 
usually  affects  only  part  of  an  existing  statute,  while  repeal 
normally  replaces  an  entire  section  or  statute.   Both  have 
meaning  because  of  the  legal  maxium  that  the  latest  enactment 
of  a  legislature  supersedes  all  others.   That  means  all  pro- 
visions in  a  prior  act  that  are  inconsistent  with  the  new  act 
automatically  are  amended  or  repealed.   In  other  words,  by 
making  a  newer  law  on  the  subject,  all  past  laws  which  conflict 
with  it  automatically  are  void,  and  there  is  no  need  to  enumerate 
each  one.   This  type  of  amendatory  bill  is  very  common  because 
it  is  simple  and  easily  understood.   In  contrast,  direct  amend- 
ment (the  setting  out  of  each  section  affected)  often  is  very 
difficult  or  impossible  because  of  the  great  size  of  legal 
codes,  the  little  time  provided  by  limited  sessions  and  the 
legislator's  limited  legal  aid.   In  addition,  much  of  the  state's 
legal  code  would  have  to  be  reprinted  each  session  if  every 
affected  section  of  the  codes  had  to  be  set  out  and  printed. 
Not  only  would  the  expense  be  great,  but  the  bills  would  be 
incomprehensible . 

There  are  two  ways  a  court  may  interpret  amendment  by  impli- 
cation: 

1.   Because  amendment  by  implication  does  not  purport  to 
amend  another  law  and  because  it  does  not  try  to  amend  other 
laws  merely  by  referring  to  their  titles  and  listing  the  words 
or  phrases  to  be  changed,  it  does  not  have  to  comply  with  the 
constitutional  restriction. 
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2,   Because  in  reality  amendment  bv  implication  does  amend 
other  laws,  it  must  comply  with  the  constitutional  restriction. 

Generally  because  of  the  problems  of  direct  amendment  and  in  order 
to  uphold  legislation,  the  vast  maioritv  of  the  nation's  state 
courts  have  ruled  in  the  first  manner,  trying  not  to  classify 
an  act  as  an  amendment  whenever  possible.   In  other  words,  for 
an  act  to  be  amendatory,  it  must  profess  to  amend  another  act 
or  section.*'^   An  example  of  this  type  of  ruling  in  Montana 
would  be  State  v.  Oallatin  County  High  School  Oistrict.   The 
Montana  Bill  Drafting  Manual  revieved  the  case  this  way: 

[T]he  court  considered  an  act  which  provided  "That 
as  an  emergency  measure,  the  effective  period  of 
chapter  24  of  the  laws  of  the  Extraordinary  Legis- 
lative Assembly  of  Montana  of  1933-34,  be,  and  the 
same  is  thereby  extended  to  June  1,  1937,  and  that 
all  the  provisions  of  said  act  shall  be  and  remain 
in  full  force  and  effect  until  the  date  aforesaid, 
on  which  date  said  act  shall  cease  to  be  operative." 
The  court  said:   "here  the  reference  ...  is  not 
to  the  'title'  of  chapter  24,  but  to  the  act  itself, 
its  body  and  substance,  'the  provisions  thereof  if 
you  will,  but  does  not  propose  to  change  these  pro- 
visions in  any  particular;  it  merely  proposes  to 
extend  the  beneficial  effect  of  those  provisions 
for  an  additional  two  years.   This  is  to  prolong, 
rather  than  to  extend  the  life  of  the  act. "^^ 

This  decision  can  be  justified  because  the  act  did  not  "attempt 
to  modify  an  existing  statue  by  providing  that  certain  words, 
phrases  or  clauses  should  be  inserted,  or  stricken  or  both." 
However,  nationallv  a  minority  of  state  courts  has  held  such 
acts  invalid  because  thev  are,  in  substance,  amending  previous 
acts.   Such  interpretation  is  in  svich  a  minority,  however, 
that  the  1950  Hawaii  Constitutional  Convention  Commission's 
report  on  amendment  by  reference  did  not  even  consider  it. 
The  minority  interpretation  is  condemned  bv  authorities  like 
Sutherland  and  Freund.^2 

Montana  case  law  on  the  subject  is  confusing  because  the  Montana 
court  has  interpreted  cases  in  the  second  manner  as  well  as  the 
first.   For  example,  the  Montana  court  decided  Northern  Pacific 
Railway  Co.  v.  Dunham  in  the  minority  manner.'-^   Although  the 
act  involved  purported  to  be  independent  and  complete  within 
itself,  the  court  ruled  that  in  substance  it  was  amendatory, 
and  declared  it  unconstitutional  under  Article  V,  Section  25. 
The  court  said  that  an  act  cannot  be  determined  to  be  inde- 
pendent or  amendatory  "by  the  title  [alone]  nor  whether 
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the  act  purports  to  be  an  anendment  of  the  existing  laws ,  but 
by  an  examination  and  comparison  of  its  provisions  with  the 
prior  law  as  last  in  force.  "^'^ 

Because  the  decisions  of  State  v.  nallatin  County  High  School 
District  and  Northern  Pacific  Railway  Co.  v.  Dunham  are  at 
the  opposite  extremes  of  judicial  interpretation,  there  are 
no  sure  guidelines  which  legislators  and  bi]l  drafters  can 
follow  in  Montana.   Even  direct  amendment  is  uncertain  be- 
cause the  auestion  of  whether  a  sub-section  or  a  paragraph  can 
be  amended  without  setting  forth  the  whole  parent  section 
never  has  been  conclusively  decided  in  Montana.   In  short, 
almost  any  act  passed  bv  the  legislature  which  amends  other 
statutes--and  that  includes  most  bills  passed  each  session-- 
can  be  challenged  and  possibly  thrown  out. 

The  inclusion  of  this  constitutional  provision  is  questioned 
by  many  authorities.^^   Sutherland  believes  that  the  change 
of  a  single  word  buried  in  a  long  section  mav  be  as  "effec- 
tively shielded  from  legislative  and  public  scrutiny  as  it 
would  be  by  blind  amendment.  '   He  asserts  that  until  some 
form  of  distinct  printing  of  amendatory  material  is  reauired, 
"there  is  little  reason  to  believe  that  the  obiect  of  the 
constitutional  prohibition  will  be  realized. "^^   The  Montana 
legislature  has  such  a  provision  in  its  Joint  Rule  6-2:   "In 
sections  amending  existing  statues,  matter  to  be  stricken  out 
shall  be  indicated  with  a  line  through  the  words  or  part  to 
be  deleted,  and  new  matter  shall  be  underlined."   If  this 
joint  rule  is  what  gives  the  constitutional  provision  meaning, 
it  can  be  asked  why  have  a  constitutional  provision  if  the 
legislature  is  capable  or  regulating  itself  with  its  own 
rules  as  it  has  demonstrated  in  this  instance.   Sutherland 
states : 

[T]he  desirability  of  these  constitutional  provi- 
sions is  Questionable  and  their  repeal  should  be 
carefully  considered  in  future  constitutional  re- 
visions.  Until  that  time  a  liberal  judicial  at- 
titude in  applying  the  constitutional  limitation 
seems  justified.   Thus  application  of  the  rule  of 
acts  amendatory  in  form  should  be  universal.  ' 


Conclusion 


Ereund ' s  conclusion  on  the  three  requirements — single  subject, 
subject  expressed  in  title  and  amendment  by  ref erence--ref lects 
the  consensus  of  other  authorities  on  the  subject: 
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The  reauirements  regarding  title  and  subject-matter 
undoubtedly  inculcate  a  sound  legislative  practice, 
and  in  the  great  majority  of  cases  amendment  by 
re-enacting  a  section  is  preferable  to  the  amending 
of  words  or  passages  torn  fron  their  context.   If 
the  reauirement  to  amend  in  the  form  of  re-enacting 
sections  were  generally  construed,  as  it  has  been 
in  Illinois  and  Nebraska,  as  forbidding  or  throwing 
doubt  on  supplemental  acts  altering  the  effect  of 
existing  sections  [like  the  Montana  ruling  in  The 
Northern  Pacific  Railway  Co.  v.  Dunham]  its  incon- 
venience would  be  much  greater  than  its  benefit;  but 
the  Illinois  and  Nebraska  decisions  are  anomalous 
and  indefensible. 

Conceding  that  these  requirements  of  style  have  had 
on  the  whole  a  beneficial  effect  upon  legislative 
practice  and  the  clearness  of  statutes,  they  have  a 
reverse  side  which  must  not  be  ignored.   They  have 
given  rise  to  an  enormous  amount  of  litigation;  they 
have  led  to  the  nullification  of  beneficial  statues; 
they  embarrass  draftsmen,  and  practices,  especially 
in  the  prolixity  of  titles,  the  latter  again  multi- 
plying the  risks  of  defect.   While  the  courts  lean 
to  a  liberal  construction,  they  have  in  a  minority 
of  cases  been  indefensibly  and  even  preposterously 
technical,  and  it  is  that  minority  which  produces 
doubt,  and  litigation. 

The  reauirements  were  introduced  to  protect  the 
legislatures  from  fraud  or  surprise  and  to  stop  the 
practice  of  logrolling.   The  experience  of  those 
states  which  have  not  adopted  the  provisions  would 
probably  show  that  they  are  less  necessarv  now  than 
seventy-five  years  ago,  that  better  practices  have 
been  compelled  by  public  opinion,  and  that  the 
benefits  of  the  improvement  may  be  enjoyed  without 
the  attendant  risks  and  evils.  " 


CONVENINH  D^TE 


The  constitutions  of  thirty-seven  states,  including  Montana, 
set  a  definite  time  for  the  regular  sessions  of  the  legisla- 
ture to  begin.'"   Article  V,  Section  6  of  the  Montana  Con- 
stitution provides: 
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The  legislative  assembly  (except  the  first)  shall 
meet  at  the  seat  of  government  at  tv;elve  o'clock 
noon,  on  the  first  Mondav  of  Januarv,  next  suc- 
ceeding the  general  election  provided  hv  law,  and 
at  twelve  o'clock  noon,  on  the  first  Mondav  of 
Januarv,  of  each  alternate  year  thereafter,  and  at 
other  times  when  convened  by  the  governor. 


80 


Other  states  have  modified  this  type  of  provision  in  two  ways. 
Iowa  and  Nevada^!  set  a  definite  convening  date  in  their  con- 
stitutions, but  add  that  the  governor  may  convene  the  legis- 
lature at  an  earlier  date  by  proclamation.   The  Nevada  provision 
reads : 

The  sessions  of  the  Legislature  shall  be  biennial, 

and  shall  commence  on  the  3rd  Monday  of  January 

next  ensuing  the  election  of  members  of  the  AsJiem- 

bly,  unless  the  Hovernor  of  the  State  shall,  in 

the  interim,  convene  the  Legislature  bv  proclamation . 82 

Eight  other  state  constitutions  set  a  convening  date  but  provide 
that  the  legislature  may  change  it  bv  law.^^   The  provision  in 
the  Alaska  Constitution  is  typical:   "The  legislature  shall 
convene  each  year  on  the  fourth  Monday  in  Januarv,  but  the  month 
and  day  may  be  changed  by  law.''^*^ 

The  three  remaining  state  constitutions--Minnesota ,  Texas  and 
Wisconsin--simplv  provide  that  the  convening  date  may  be  set 
by  law. 85   similarly.  Section  4.08  of  the  Model  State  Consti- 
tution reads,  in  part:   "The  legislature  shall  meet  in  regular 
sessions  annually  as  provided  by  lavj."86 

There  has  been  some  opposition  to  a  January  convening  date  in 
years  following  a  gubernatorial  election  because  the  governor 
does  not  have  enough  time  to  prepare  his  budget  and  "state  of 
the  state"  address. 87   This  could  be  solved  bv  moving  the  date 
of  the  governor's  inauguration  to  December,  or  by  moving  the 
convening  of  the  legislature  to  March,  April  or  May.   A  pro- 
posed amendment  to  the  Pennsvlvania  Constitution  stipulated  that 
the  legislature  would  meet  in  Januarv  except  "in  every  year 
following  the  election  of  the  Governor  .  .  .  [when]  it  shall 
meet  ...  on  the  first  Monday  after  the  first  day  of  March. "88 
The  new  Florida  Constitution  provides  for  an  organizational 
meeting  of  the  legislature  fifteen  days  after  the  general  elec- 
tion and  for  a  regular  session  on  the  "first  Tuesday  after  the 
first  Monday  in  April. "89 

Occupational  groups  which  find  the  January  convening  date 
particularly  convenient  probably  would  oppose  any  change, 
however.   The  general  problem  of  convening  dates  also  is  dis- 
cussed in  the  study  on  the  executive  in  this  series  of  reports 
for  the  Montana  Constitutional  Convention. 
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APPENDIX  A 


MONTANA  CONSTITUTIONAL  PROVISIONS  ON  THE  LEGISLATURE 


ARTICLE  V 


LEGISLATIVE  DEPARTMENT 


Section  1.   The  legislative  authority  of  the  state  shall  be 
vested  in  a  legislative  assembly,  consisting  of  a  senate  and 
house  of  representatives;  but  the  people  reserve  to  themselves 
power  to  propose  laws,  and  to  enact  or  reject  the  same  at  the 
polls,  except  as  to  laws  relating  to  appropriations  of  money, 
and  except  as  to  laws  for  the  submission  of  constitutional 
amendments,  and  except  as  to  local  or  special  laws,  as 
enumerated  in  article  V,  section  26,  of  this  constitution, 
independent  of  the  legislative  assembly;  and  also  reserve 
power,  at  their  own  option,  to  approve  or  reject  at  the  polls, 
any  act  of  the  legislative  assembly,  except  as  to  laws  nec- 
essary for  the  immediate  preservation  of  the  public  peace, 
health,  or  safety,  and  except  as  to  laws  relating  to  appro- 
priations of  money,  and  except  as  to  laws  for  the  submission 
of  constitutional  amendments,  and  except  as  to  local  or 
special  laws,  as  enumerated  in  article  V,  section  26,  of  this 
constitution.   The  first  power  reserved  by  the  people  is  the 
initiative  and  eight  per  cent,  of  the  legal  voters  of  the 
state  shall  be  required  to  propose  any  measure  by  petition; 
provided,  that  two-fifths  of  the  whole  number  of  the  counties 
of  the  state  must  each  furnish  as  signers  of  said  petition 
eight  per  cent,  of  the  legal  voters  in  such  county,  and  every 
such  petition  shall  include  the  full  text  of  the  measure  so 
proposed.   Initiative  petitions  shall  be  filed  with  the 
secretary  of  state,  not  less  than  four  months  before  the 
election  at  which  they  are  to  be  voted  upon. 

The  second  power  is  the  referendum,  and  it  may  be  ordered 
either  by  petition  signed  by  five  per  cent,  of  the  legal 
voters  of  the  state;  provided  that  two-fifths  of  the  whole 
number  of  the  counties  of  the  state  must  each  furnish  as 
signers  of  said  petition  five  per  cent,  of  the  legal  voters 
in  such  county,  or,  by  the  legislative  assembly  as  other 
bills  are  enacted. 

Referendum  petitions  shall  be  filed  with  the  secretary  of 
state,  not  later  than  six  months  after  the  final  adjourn- 
ment of  the  session  of  the  legislative  assembly  which  passed 
the  bill  on  which  the  referendum  is  demanded.   The  veto  power 
of  the  governor  shall  not  extend  to  measures  referred  to  the 
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people  by  the  legislative  assembly  or  by  initiative  or 
referendum  petitions. 

All  elections  on  measures  referred  to  the  people  of  the  state 
shall  be  had  at  the  biennial  regular  general  election,  except 
when  the  legislative  assembly,  by  a  majority  vote,  shall  order 
a  special  election.   Any  measure  referred  to  the  people  shall 
still  be  in  full  force  and  effect  unless  such  petition  be 
signed  by  fifteen  per  cent,  of  the  legal  voters  of  a  majority 
of  the  whole  number  of  the  counties  of  the  state,  in  which 
case  the  law  shall  be  inoperative  until  such  time  as  it  shall 
be  passed  upon  at  an  election,  and  the  result  has  been  deter- 
mined and  declared  as  provided  by  law.   The  whole  number  of 
votes  cast  for  governor  at  the  regular  election  last  preceding 
the  filing  of  any  petition  for  the  initiative  or  referendum 
shall  be  the  basis  on  which  the  number  of  legal  petitions  and 
orders  for  the  initiative  and  for  the  referendum  shall  be  filed 
with  the  secretary  of  state;  and  in  submitting  the  same  to  the 
people,  he,  and  all  other  officers,  shall  be  guided  by  the 
general  laws  and  the  act  submitting  this  amendment,  until 
legislation  shall  be  especially  provided  therefor.   The  en- 
acting clause  of  every  law  originated  by  the  initiative  shall 
be  as  follows: 

"Be  it  enacted  by  the  people  of  Montana:" 

This  section  shall  not  be  construed  to  deprive  any  member  of 
the  legislative  assembly  of  the  right  to  introduce  any  measure. 

Section  2.   Senators  shall  be  elected  for  the  term  of  four 
years,  and  representatives  for  the  term  of  two  years,  except 
as  otherwise  provided  in  this  constitution. 

Section  3.   No  person  shall  be  a  representative  who  shall  not 
have  attained  the  age  of  twenty-one  years,  or  a  senator  who 
shall  not  have  attained  the  age  of  twenty-four  years,  and  who 
shall  not  be  a  citizen  of  the  United  States,  and  who  shall  not 
(for  at  least  twelve  months  next  preceding  his  election)  have 
resided  within  the  county  or  district  in  which  he  shall  be 
elected. 

Section  4.   This  section  was  repealed  by  chapter  273,  Laws 
of  1965,  adopted  at  the  general  election  of  November  8,  1966, 
effective  under  governor's  proclamation,  December  6,  1966. 

Section  5.   Each  member  of  the  first  legislative  assembly,  as 
a  compensation  for  his  services  shall  receive  six  dollars  for 
each  day's  attendance,  and  twenty  cents  for  each  mile  necessarily 
traveled  in  going  to  and  returning  from  the  seat  of  government 
to  his  residence  by  the  usually  traveled  route,  and  shall 
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receive  no  other  compensation,  perquisite,  or  allowance 
whatsoever. 

No  session  of  the  legislative  assembly,  after  the  first, 
which  may  be  ninety  days,  shall  exceed  sixty  days. 

After  the  first  session,  the  compensation  of  the  members  of 
the  legislative  assembly  shall  be  as  provided  by  law;  provided, 
that  no  legislative  assembly  shall  fix  its  own  compensation. 

Section  6.   The  legislative  assembly  (except  the  first)  shall 
meet  at  the  seat  of  government  at  twelve  o'clock  noon,  on 
the  first  Monday  of  January,  next  succeeding  the  general  election 
provided  by  law,  and  at  twelve  o'clock  noon,  on  the  first  Monday 
of  January,  of  each  alternate  year  thereafter,  and  at  other 
times  when  convened  by  the  governor. 

The  term  of  service  of  the  members  thereof  shall  begin  the 
next  day  after  their  election,  until  otherwise  provided  by 
law;  provided,  that  the  first  legislative  assembly  shall  meet 
at  the  seat  of  government  upon  the  proclamation  of  the  governor 
after  the  admission  of  the  state  into  the  Union,  upon  a  day 
to  be  named  in  said  proclamation,  and  which  shall  not  be  more 
than  fifteen  nor  less  than  ten  days  after  the  admission  of 
the  state  into  the  Union. 

Section  7.   No  senator  or  representative  shall,  during  the 
term  for  which  he  shall  have  been  elected,  be  appointed  to 
any  civil  office  under  the  state;  and  no  member  of  congress, 
or  other  person  holding  an  office  (except  notary  public,  or 
in  the  militia)  under  the  United  States  or  this  state,  shall 
be  a  member  of  either  house  during  his  continuance  in  office. 

Section  8.   No  member  of  either  house  shall,  during  the  term 
for  which  he  shall  have  been  elected,  receive  any  increase 
of  salary  or  mileage  under  any  law  passed  during  such  term. 

Section  9.   The  senate  shall,  at  the  beginning  and  close  of 
each  regular  session,  and  at  such  other  times  as  may  be 
necessary,  elect  one  of  its  members  president  pro  tempore. 
The  house  of  representatives  shall  elect  one  of  its  members 
speaker.   Each  house  shall  choose  its  other  officers,  and 
shall  judge  of  the  elections,  returns,  and  qualifications 
of  its  members. 

Section  10.   A  majority  of  each  house  shall  constitute  a 
quorum  to  do  business,  but  a  smaller  number  may  adjourn 
from  day  to  day,  and  compel  the  attendance  of  absent  members, 
in  such  manner  and  under  such  penalties  as  each  house  may 
prescribe. 
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Section  11.   Each  house  shall  have  power  to  determine  the 
rules  of  its  proceedings,  and  punish  its  members  or  other 
persons  for  contempt  or  disorderly  behavior  in  its  presence; 
to  protect  its  members  against  violence  or  offers  of  bribe 
or  private  solicitation,  and  with  the  concurrence  of  two- 
thirds,  to  expel  a  member,  and  shall  have  all  other  powers 
necessary  for  the  legislative  assembly  of  a  free  state. 

A  member  expelled  for  corruption  shall  not  thereafter  be 
eligible  to  either  house  of  the  legislative  assembly;  and 
punishment  for  contempt  or  disorderly  behavior  shall  not  bar 
a  criminal  prosecution  for  the  same  offense. 

Section  12.   Each  house  shall  keep  a  journal  of  its  pro- 
ceedings, and  may,  in  its  discretion,  from  time  to  time, 
publish  the  same,  except  such  parts  as  require  secrecy, 
and  the  ayes  and  noes  on  any  question  shall,  at  the  request 
of  any  two  members,  be  entered  on  the  journal. 

Section  13.   The  sessions  of  each  house  and  of  the  committees 
ol    the  whole  shall  be  open,  unless  the  business  is  such  as 
requires  secrecy. 

Section  14.   Neither  house  shall,  without  the  consent  of  the 
other,  adjourn  for  more  than  three  days,  nor  to  any  other 
place  than  that  in  which  the  two  houses  shall  be  sitting. 

Section  15.   The  members  of  the  legislative  assembly  shall, 
in  all  cases,  except  treason,  felony,  violation  of  their  oath 
of  office,  and  breach  of  the  peace,  be  privileged  from  arrest 
during  their  attendance  at  the  sessions  of  their  respective 
houses,  and  in  going  to  and  returning  from  the  same;  and  for 
any  speech  or  debate  in  either  house  they  shall  not  be  questioned 
in  any  other  place. 

Section  16.   The  sole  power  of  impeachment  shall  vest  in  the 
house  of  representatives;  the  concurrence  of  a  majority  of 
all  the  members  being  necessary  to  the  exercise  thereof. 
Impeachment  shall  be  tried  by  the  senate  sitting  for  that 
purpose,  and  the  senators  shall  be  upon  oath  or  affirmation 
to  do  justice  according  to  law  and  evidence.   When  the  governor 
or  lieutenant-governor  is  on  trial,  the  chief  justice  of  the 
supreme  court  shall  preside.   No  person  shall  be  convicted 
without  a  concurrence  of  two-thirds  of  the  senators  elected. 

Section  17.   The  governor,  and  other  state  and  judicial  officers, 
except  justices  of  the  peace,  shall  be  liable  to  impeachment 
for  high  crimes  and  misdemeanors,  or  malfeasance  in  office,  but 
judgment  in  such  cases  shall  onlv  extend  to  removal  from  office 
and  disqualification  to  hold  any  office  of  honor,  trust,  or  profit 
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under  the  laws  of  the  state.   The  party,  whether  convicted 
or  acquitted,  shall,  nevertheless,  be  liable  to  prosecution, 
trial,  judgment,  and  punishment  according  to  law. 

Section  18.   All  officers  not  liable  to  impeachment  shall  be 
subject  to  removal  for  misconduct  or  malfeasance  in  office, 
in  such  manner  as  may  be  provided  by  law. 

Section  19.  No  law  shall  be  passed  except  by  bill,  and  no 
bill  shall  be  so  altered  or  amended  on  its  passage  through 
either  house  as  to  change  its  original  purpose. 

Section  20.   The  enacting  clause  of  every  law  shall  be  as 
follows:   "Be  it  enacted  by  the  Legislative  Assembly  of  the 
State  of  Montana." 

Section  21.   No  bill  for  the  appropriation  of  money,  except 
for  the  expenses  of  the  government,  shall  be  introduced 
within  ten  days  of  the  close  of  the  session,  except  by 
unanimous  consent  of  the  house  in  which  it  is  sought  to  be 
introduced. 

Section  22.   No  bill  shall  be  considered  or  become  a  law 
unless  referred  to  a  committee,  returned  therefrom,  and 
printed  for  the  use  of  the  members. 

Section  23.   No  bill,  except  general  appropriation  bills, 
and  bills  for  the  codification  and  general  revision  of  the 
laws,  shall  be  passed  containing  more  than  one  subject, 
which  shall  be  clearly  expressed  in  its  title;  but  if  any 
subject  shall  be  embraced  in  any  act  which  shall  not  be 
expressed  in  the  title,  such  act  shall  be  void  only  as  to 
so  much  thereof  as  shall  not  be  so  expressed. 

Section  24.   No  bill  shall  become  a  law  except  by  a  vote 
of  a  majority  of  all  the  members  present  in  each  house, 
nor  unless  on  its  final  passage  the  vote  be  taken  by  ayes 
and  noes,  and  the  names  of  those  voting  be  entered  on  the 
journal. 

Section  25.   No  law  shall  be  revised  or  amended,  or  the 
provisions  thereof  extended  by  reference  to  its  title  only, 
but  so  much  thereof  as  is  revised,  amended  or  extended  shall 
be  re-enacted  and  published  at  length. 

Section  26.   The  legislative  assembly  shall  not  pass  local 
or  special  laws  in  any  of  the  following  enumerated  cases, 
that  is  to  say:   For  granting  divorces;  laying  out,  opening, 
altering  or  working  roads  or  highways;  vacating  roads,  town 
plats,  streets,  alleys  or  public  grounds;  locating  or  changing 
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county  seats;  regulating  county  or  township  affairs;  reg- 
ulating the  practice  in  courts  of  justice;  regulating  the 
jurisdiction  and  duties  of  justices  of  the  peace,  police 
magistrates  or  constables;  changing  the  rules  of  evidence 
in  any  trial  or  inquiry;  providing  for  changes  of  venue  in 
civil  or  criminal  cases;  declaring  any  person  of  age;  for 
limitation  of  civil  actions,  or  giving  effect  to  informal 
or  invalid  deeds;  summoning  or  impaneling  grand  or  petit 
juries;  providing  for  the  management  of  common  schools; 
regulating  the  rate  of  interest  on  money;  the  opening  or 
conducting  of  any  election  or  designating  the  place  of 
voting;  the  sale  or  mortgage  of  real  estate  belonging  to 
minors  or  others  under  disability;  chartering  or  licensing 
ferries  or  bridges  or  toll  roads;  chartering  banks,  in- 
surance companies  and  loan  and  trust  companies;  remitting 
fines ,. penalties  or  forfeitures;  creating,  increasing  or 
decreasing  fees,  percentages  or  allowances  of  public 
officers;  changing  the  law  of  descent;  granting  to  any 
corporation,  association  or  individual  the  right  to  lay 
down  railroad  tracks,  or  any  special  or  exclusive  privilege, 
immunity  or  franchise  whatever;  for  the  punishment  of  crimes; 
changing  the  names  of  persons  or  places;  for  the  assessment 
or  collection  of  taxes;  affecting  estates  of  deceased  per- 
sons, minors  or  others  under  legal  disabilities;  extending 
the  time  for  the  collection  of  taxes;  refunding  money  paid 
into  the  state  treasury;  relinquishing  or  extinguishing  in 
whole  or  in  part  the  indebtedness,  liability  or  obligation 
of  any  corporation  or  person  to  this  state,  or  to  any 
municipal  corporation  therein;  exempting  property  from 
taxation;  restoring  to  citizenship  persons  convicted  of 
infamous  crimes;  authorizing  the  creation,  extension  or 
impairing  of  liens;  creating  offices,  or  prescribing  the 
powers  or  duties  of  officers  in  counties,  cities,  town- 
ship or  school  districts;  or  authorizing  the  adoption  or 
legitimation  of  children.   In  all  other  cases  where  a 
general  law  can  be  made  applicable,  no  special  law  shall 
be  enacted. 

Section  27.   The  presiding  officer  of  each  house  shall,  in 
the  presence  of  the  house  over  which  he  presides,  sign  all 
bills  and  joint  resolutions  passed  by  the  legislative 
assembly  immediately  after  their  titles  have  been  publicly 
read,  and  the  fact  of  signing  shall  be  at  once  entered  upon 
the  journal. 

Section  28.   The  legislative  assembly  shall  prescribe  by 
law  the  number,  duties  and  compensation  of  the  officers  and 
em.ployees  of  each  house;  and  no  payment  shall  be  made  from 
the  state  treasury,  or  be  in  any  way  authorized  to  any  such 
person,  except  to  an  acting  officer  or  employee  elected  or 
appointed  in  pursuance  of  law. 
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Section  29.   No  bill  shall  be  passed  giving  any  extra  com- 
pensation to  any  public  officer,  servant  or  employee,  agent 
or  contractor,  after  services  shall  have  been  rendered  or 
contract  made,  nor  providing  for  the  payment  of  any  claim 
made  against  the  state  without  previous  authority  of  law, 
except  as  may  be  otherwise  provided  herein. 

Section  30.   All  stationery,  printing,  paper,  fuel  and  lights 
used  in  the  legislative  and  other  departments  of  government, 
shall  be  furnished,  and  the  printing,  and  binding  and  dis- 
tribution of  the  laws,  journals  and  department  reports  and 
other  printing  and  binding,  and  the  repairing  and  furnishing 
the  halls  and  rooms  used  for  the  meeting  of  the  legislative 
assembly,  and  its  committees  shall  be  performed  under  con- 
tract, to  be  given  to  the  lowest  responsible  bidder  below 
such  maximum  price  and  under  such  regulations  as  may  be 
prescribed  by  law.   No  member  or  officer  of  any  department 
of  the  government  shall  be  in  any  way  interested  in  any  such 
contract;  and  all  such  contracts  shall  be  subject  to  the 
approval  of  the  governor  and  state  treasurer. 

Section  31.   Except  as  otherwise  provided  in  this  constitution, 
no  law  shall  extend  the  term  of  any  public  officer,  or  in- 
crease or  diminish  his  salary  or  emolument  after  his  election 
or  appointment:  provided,  that  this  shall  not  be  construed 
to  forbid  the  legislative  assembly  from  fixing  the  salaries 
or  emoluments  of  those  officers  first  elected  or  appointed 
under  this  constitution,  where  such  salaries  or  emoluments 
are  not  fixed  by  this  constitution. 

Section  32.   All  bills  for  raising  revenue  shall  originate 
in  the  house  of  representatives;  but  the  senate  may  propose 
amendments,  as  in  the  case  of  other  bills. 

Section  33.   The  general  appropriation  bills  shall  embrace 
nothing  but  appropriations  for  the  ordinary  expenses  of  the 
legislative,  executive  and  judicial  departments  of  the  state, 
interest  on  the  public  debt  and  for  public  schools.   All  other 
appropriations  shall  be  made  by  separate  bills,  each  em- 
bracing but  one  subject. 

Section  34.   No  money  shall  be  paid  out  of  the  treasury 
except  upon  appropriations  made  by  law,  and  on  warrant  drawn 
by  the  proper  officer  in  pursuance  thereof,  except  interest 
on  the  public  debt. 

Section  35.   No  appropriation  shall  be  made  for  charitable, 
industrial ,  educational  or  benevolent  purposes  to  any  person 
corporation  or  community  not  under  the  absolute  control  of 
the  state,  nor  to  any  denominational  or  sectarian  institution 
or  association. 
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Section  36.   The  legislative  assembly  shall  not  delegate  to 
any  special  commission,  private  corporation  or  association, 
any  power  to  make,  supervise  or  interfere  with  any  municipal 
improvement,  money,  property  or  effects,  whether  held  in 
trust  or  otherwise,  or  to  levy  taxes,  or  to  perform  any 
municipal  functions  whatever. 

Section  37.   No  act  of  the  legislative  assembly  shall  author- 
ize the  investment  of  trust  funds  by  executors,  administrators, 
guardians  or  trustees  in  the  bonds  or  stock  of  any  private 
corporation. 

Section  38.   The  legislative  assembly  shall  have  no  power  to 
pass  any  law  authorizing  the  state,  or  any  county  in  the  state, 
to  contract  any  debt  or  obligation  in  the  construction  of  any 
railroad,  nor  give  or  loan  its  credit  to  or  in  aid  of  the 
construction  of  the  same. 

Section  39.   Except  as  hereinafter  provided,  no  obligation 
or  liability  of  any  person,  association  or  corporation,  held 
or  owned  by  the  state,  or  any  municipal  corporation  therein, 
shall  ever  be  exchanged,  transferred,  remitted,  released  or 
postponed,  or  in  any  way  diminished  by  the  legislative 
assembly;  nor  shall  such  liability  or  obligation  be  ex- 
tinguished, except  by  the  payment  thereof  into  the  proper 
treasury. 

It  shall  however  be  lawful  for  the  legislative  assembly,  in 
such  manner  as  it  may  direct,  to  authorize  the  cancellation 
of  any  personal  property  taxes  which  are  not  a  lien  on  real 
estate  and  which  have  been  delinquent  for  ten  (10)  years 
or  more. 

It  shall  also  be  lawful  for  the  legislative  assembly,  in  such 
manner  as  it  may  direct,  to  authorize  the  cancellation  of  any 
contractual  obligation  owed  to  or  held  by  a  county,  for  seed 
grain,  feed  or  other  relief,  the  collection  of  which  obligation 
is  barred  by  the  statute  of  limitations. 

Section  40.   Every  order,  resolution  or  vote,  in  which  the 
concurrence  of  both  houses  may  be  necessary,  except  on  the 
question  of  adjournment,  or  relating  solely  to  the  trans- 
action of  the  business  of  the  two  houses,  shall  be  presented 
to  the  governor,  and  before  it  shall  take  effect  be  approved 
by  him,  or,  being  disapproved,  be  repassed  by  two-thirds  of 
both  houses,  as  prescribed  in  the  case  of  a  bill. 

Section  41.   If  any  person  elected  to  either  house  of  the 
legislative  assembly  shall  offer  or  promise  to  give  his 
vote  or  influence  in  favor  of  or  against  any  measure  or 
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proposition,  pending  or  proposed  to  be  introduced  into  the 
legislative  assembly,  in  consideration  or  upon  condition  that 
any  other  person  elected  to  the  same  legislative  assembly 
will  give,  or  will  promise  or  assent  to  give,  his  vote  or  in- 
fluence, in  favor  of  or  against  any  other  measure  or  prop- 
osition pending  or  proposed  to  be  introduced  into  such 
legislative  assembly,  the  person  making  such  offer  or  promise 
shall  be  deemed  guilty  of  solicitation  of  bribery.   If  any 
member  of  the  legislative  assembly  shall  give  his  vote  or 
influence  for  or  against  any  measure  or  proposition  pending 
or  proposed  to  be  introduced  in  such  legislative  assembly, 
or  offer,  promise  or  assent  so  to  do,  upon  condition  that 
any  other  member  will  give,  or  will  promise  or  assent  to 
give  his  vote  or  influence  in  favor  of  or  against  any  other 
measure  or  proposition  pending  or  proposed  to  be  introduced 
in  such  legislative  assembly,  or  in  consideration  that  any 
other  member  hath  given  his  vote  or  influence  for  or  against 
any  other  measure  or  proposition  in  such  legislative  assembly, 
he  shall  be  deemed  guilty  of  bribery;  and  any  member  of  the 
legislative  assembly,  or  person  elected  thereto,  who  shall 
be  guilty  of  either  such  offenses,  shall  be  expelled  and 
shall  not  thereafter  be  eligible  to  the  legislative  assembly, 
and  on  the  conviction  thereof  in  the  civil  courts,  shall  be 
liable  to  such  further  penalty  as  may  be  prescribed  by  law. 

Section  42.   Any  person  who  shall  directly  or  indirectly 
offer,  give  or  promise  any  money  or  thing  of  value,  testi- 
monial, privilege  or  personal  advantage,  to  any  executive 
or  judicial  officer  or  member  of  the  legislative  assembly, 
to  influence  him  in  the  performance  of  any  of  his  official 
or  public  duties,  shall  be  deemed  guilty  of  bribery,  and 
be  punished  in  such  manner  as  shall  be  provided  by  law. 

Section  43.   The  offense  of  corrupt  solicitation  of  members 
of  the  legislative  assembly,  or  of  public  officers  of  the 
state,  or  of  any  municipal  division  thereof,  and  the 
occupation  or  practice  of  solicitation  of  such  members  or 
officers,  to  influence  their  official  action,  shall  be  de- 
fined by  law,  and  shall  be  punishable  by  fine  and  imprison- 
ment. 

Section  44.   A  member  who  has  a  personal  or  private  interest 
in  any  measure  or  bill  proposed  or  pending  before  the  legis- 
lative assembly,  shall  disclose  the  fact  to  the  house  of  which 
he  is  a  member,  and  shall  not  vote  thereon. 

Section  45.   This  section,  as  amended  by  chapter  137,  Laws 
of  1931,  was  repealed  by  chapter  273,  Laws  of  1965,  adopted 
at  the  general  election  of  November  8,  1966,  effective  under 
governor's  proclamation,  December  6,  1966. 
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Section  46.   The  legislative  assembly  in  order  to  insure  con- 
tinuity  of  state  and  local  governmental  operations  in  a  period 
of  emergency  resulting  from  a  disaster  caused  by  enemy  attack 
may  enact  laws : 

(1)  To  provide  for  prompt  and  temporary  succession  to 
the  powers  and  duties  of  elected  and  appointed  public  officers 
who  are  killed  or  incapacitated. 

(2)  To  adopt  other  measures  that  may  be  necessary  to 
insure  the  continuity  of  governmental  operations. 

Such  laws  shall  be  effective  only  during  the  emergency  that 
affects  a  particular  office  or  governmental  operation,  and 
such  laws  may  deviate  from  other  provisions  of  the  Montana 
constitution,  including  but  not  limited  to  the  following 
sections : 

(1)  Section  3,  Article  X,  seat  of  state  government. 

(2)  Section  2,  Article  XVI,  seat  of  county  governments. 

(3)  Section  16,  Article  VII,  succession  to  governor. 

(4)  Section  4,  Article  XVI,  vacancy  on  board  of  county 
commissioners . 

(5)  Section  6,  Article  XVI,  other  vacancies  in  county 
government. 

(6)  Section  45,  Article  V,  vacancies  in  legislative 
assembly. 

(7)  Section  11,  Article  VII,  special  legislative 
sessions. 

(8)  Section  5,  Article  V,  length  of  legislative 
session. 

(9)  Section  10,  Article  V,  quorum  to  do  business  in 
each  house. 

(10)  Section  6,  Article  XIX,  location  of  county  offices. 

(11)  Section  1,  Article  VII,  duties  of  executive  officers 
of  state. 

(12)  Section  7,  Article  VII,  appointments  by  governor. 
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MONTANA  CONSTITUTIONAL  PROVISIONS  ON  THE  LEGISLATURE 


ARTICLE  VI 


APPORTIONMENT  AND  REPRESENTATION 


Section  1.   One  representative  in  the  congress  of  the  United 
States  shall  be  elected  from  the  state  at  large,  the  first 
Tuesday  in  October,  1889,  and  thereafter  at  such  times  and 
places,  and  in  such  manner  as  may  be  prescribed  by  law.   When 
a  new  apportionment  shall  be  made  by  congress  the  legislative 
assembly  shall  divide  the  state  into  congressional  districts 
accordingly. 

Section  2.   (1)   The  senate  and  house  of  representatives  of 
the  legislative  assembly  each  shall  be  apportioned  on  the 
basis  of  population. 

(2)  The  legislative  assembly  following  each  census  made 
by  the  authority  of  the  United  States,  shall  revise  and  adjust 
the  apportionment  for  representatives  and  senators  on  the  basis 
of  such  census. 

(3)  At  such  time  as  the  constitution  of  the  United  States 
is  amended  or  interpreted  to  permit  apportionment  of  one  house 

of  a  state  legislative  assembly  on  factors  other  than  population, 
the  senate  of  the  legislative  assembly  shall  be  apportioned 
on  the  basis  of  one  senator  for  each  county. 

Section  3.   Senatorial  and  representative  districts  may  be 
altered  from  time  to  time  as  public  convenience  may  require. 
When  a  senatorial  or  representative  district  shall  be  composed 
of  two  or  more  counties,  they  shall  be  contiguous,  and  the 
districts  as  compact  as  may  be. 

Sections  4  to  6 .   These  sections  were  repealed  by  chapter  273, 
Laws  of  1965,  adopted  at  the  general  election  of  November  8, 
1966,  effective  under  governor's  proclamation,  December  6,  1966. 
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APPENDIX  B 


REGULAR  LEGISLATIVE  SESSIONS 


Years  in 

Sessions  convene 

which 
held 

Limitations 
on  length 

State 

t 
Month 

Day 

Alabama     

.  .      Odd 

May 

IstTues.  (a) 

36L 

Alaska  

.  .       Annual 

Jan. 

2nd  Men. 

None(br 

Arizona 

.  .       Annual 

Jan. 

2nd  Men. 

None 

Arkansas     

Odd 

Jan. 

2nd  Mon. 

60  C(c) 

California 

.  .       Annual 

Jan. 

Men.  after  Jan.  1 

None(d) 

Colorado     

.  .       Annual(e) 

Jan. 

Wed.  after  Ist  Tues. 

None(b) 

Connecticut   .... 

.  .      Annual(e) 

Jan. 

Odd-Wed.  after  1st  Mon. 

(0 

Feb. 

Even-Wed.  after  Ut  Mon. 

(0 

Delaware     

.  .       Annual 

Jan. 

2nd  Tues. 

(8) 

Florida     

.  .       Annual 

Apr. 

Tues.  after  1st  Mon. 

60  C(c) 

Georgia 

.  .      Annual 

Jan. 

Odd-2nd  Mon.(h) 

45  C 

Jan. 

Even-2nd  Mon. 

40  C 

Hawaii      

.  .       Annual 

Jan. 

3rd  Wed. 

60  L(i) 

Idaho 

.  .       Annual 

Jan. 

2nd  Mon. 

60C(b) 

lUinoU     

.  .       AnnualO) 

Jan. 

2nd  Wed.  in  Jan.(j) 

None 

Indiana    

.  .       Annual 

Jan. 

Odd-Tues.  after  2nd  Mon. 
Even-Tues.  after  2nd  Mon.{k) 

61  C 
30  C 

Iowa     

.  .       Annual 

Jan. 
Jan. 

2nd  Mon. 
Odd-2nd  Tues. 

None 

Kanas     

.  .      Annual 

None(b) 

Jan. 

Even-2nd  Tues. 

60  C(c) 

Kentucky 

.  .      Even 

Jan. 

Tues.  after  1st  Mon. 

60  L 

Louisiana 

.  .      Annual(e) 

May 

Even-2nd  Mon. 

60  C 

May 

Odd-2nd  Mon. 

30  C 

Maine 

Odd 

Jan. 

1st  Wed. 

None 

Marybfid    

.  .      Annual 

Jan. 

2nd  Wed. 

90  C(c) 

Massachusetts   .  .  . 

.  .       Annual 

Jan. 

1st  Wed. 

None 

Michigan     

.  .       Annual 

Jan. 

2nd  Wed. 

None 

Minnesota 

Odd 

Jan. 

Tues.  after  1st  Mon. 

120  L 

Mississippi 

.  .       Annual 

Jan. 

Tues.  after  1st  Mon. 

0) 

Missouri 

.  .      Annual 

Jan. 

Wed.  after  1st  Mon. 

(m) 

Montana     

Odd 

Jan. 

1st  Mon. 

60  C 

Nebraska     

.  .      Annual 

Jan. 

Odd-lstTues. 

90  L(c) 

Jan. 

Even-lstTues. 

60  L(c) 

Nevada     

Odd 

Jan. 

3rd  Mon. 

None{b) 

New  Hampshire    .  . 

Odd 

Jan. 

1st  Wed. 

July  1(b) 

New  Jersey    .... 

.  .       Annual 

Jan. 

2nd  Tues. 

None 

New  Mexico  .... 

.  .      Annual(e) 

Jan. 

Odd-3rd  Tues. 

60  C 

Jan. 

Even-3rd  Tues. 

30  C 

New  York 

.  .       Annual 

Jan. 

Wed.  after  1st  Mon. 

None 

North  Carolina     .  . 

Odd 

Jan. 

Wed.  after  2nd  Monl 

None 

North  Dakota   .  .  . 

Odd 

Jan. 

Tues.  after  1st  Mon. 

60  L 

Ohio      

.  .      Odd(n) 

Jan. 
Jan. 

1st  Mon. 

Tues.  after  1st  Mon. 

None 

Oklahoma 

.  .       Annual 

90  L 

Oregon     

Odd 

Jan. 

2nd  Mon. 

None 

Pennsylvania     .  .  . 

.  .       Annual 

Jan. 

1st  Tues. 

None 

Rhode  IsUnd     .  .  . 

.  .      Annual 

Jan. 

1st  Tues. 

60L(b) 

South  Carolina     .  . 

.  .      Annual 

Jan. 

2nd  Tues. 

None 

South  Dakota   .  .  . 

.  .       Annual 

Jan. 

Odd-Tues.  after  3rd  Mon. 

45  L 

Jan. 

Even-Tues.  after  1st  Mon. 

30  L 

Tennessee 

.  .      Odd(n) 

Feb. 

4th  Tues,fli) 

90L(b) 

Texas 

Odd 

Jan. 

2nd  Tues. 

HOC 

Utah      

Jan 

Odd-2nd  Mon 

60  C 

Jan. 

Even-2nd  Mon. 

20  C 
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Stale 


Ytanin 

which 

held 


Sessions  convene 


fonth 

Day 

t.lmltalions 
on  length 

Jin. 

Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 

Wed.  after  Ut  Mon. 

Even-2nd  Wed. 

Odd-2nd  Wed. 

2nd  Mon. 

Odd-2nd  Wed. 

Even-2nd  Wed. 

1st  Tue«.  after  Jan.  lS(p) 

2nd  Tues. 

Noneft>,e) 

60  Oj) 
30  C(j) 
60C 
60  C(c,o) 
60  Cfc.o) 
None 
40  C 

V«inont     Odd(n) 

Vkflnia Annual(i) 

Washin^on Odd 

West  Virginia Annual 

Wttconsin Annual 

Wyoming Odd 


AbbnvUtioiu:  L  -  legiiUtnre  dayt;  C  -  calendar  diyi 

<a)  Convene*  quadrennially  on  tecond  Tuesday  in  January  after  election  to  ocfannc. 

(b)  Indirect  restncbon  uncc  Icfulaton'  pay.  per  diem  or  daily  allowance  itops  but  Ktaion  may  continue.  Alaska;  itatvtory 
fenit  of  90  days  pet  diem;  Colortdo:  statutory  [unit  of  ISO  dayi  Tor  thoae  Senaioci  elected  pnoc  to  1970;  Kansas:  statuioo 
Imit  of  90  dayi  pay  in  odd  oumbered  yean;  Nevida  constitutional  limit  of  60  dayi.  no  tncitation  on  allowances;  Rhode 
litaod:  conititu&onal  Limit  of  60  dayi,  Tenneeaec:  constitutional  Umit  of  90  dayi  on  expenses  only.  Vermont:  lUCulory 
Hntltatioo. 

(c)  Season  may  be  extended  by  vote  of  members  In  both  houses.  Arkanos:  2/3  vote  for  indefinite  Itant;  Ronda:  3/5  vote; 
Kansas:  2/3  vote;  Maryland:  3/5  vote  foe  30  additional  dayi;  Nebraska:  4/5  vote;  West  Virsima    2/3  vote. 

(d)  Reconvenes  for  lumt  of  5  dsyi  on  the  Monday  after  a  30  day  recess  to  reconsider  vetoed  rtkeasures. 
(•)  Even-year  seision  (odd  year  m  Louisiana)  a  btucally  bmited  to  budyel  and  fiscal  matters. 

(0  Odd  year,  not  later  than  &iit  Wadneaday  after  the  ftrst  Monday  in  June,  evea  ycai,  not  Ular  than  Ant  Wednesday  after 
first  Monday  In  Msy. 

(|)  Last  day  of  June. 

(h)  Convenes  fot  12  dayi  to  orfantie;  nctmn  and  convenea  on  second  Monday  fai  February  for  limit  of  33  days.  In 
Taoneasee  the  Lefulsrure  convenes  on  first  Tuesday  in  January  for  15  days  to  organize  and  introduce  bills. 

<1)  Extennon  of  15  dsyi  panted  by  presiding  ofncen  of  both  bouses  at  the  written  request  of  2/3  of  the  membenhipor 
panted  by  the  Governor. 

J)  Effective  July  1.  1971. 
:)  Convenes  on  the  first  Tueaday  after  the  first  Monday  tai  December  tn  evefr«umbet«d  years  to  oi(anize  aitd  to  elect 
«rs. 

0)  Refular  sessions  io  1972  aikd  ewry  fourth  year  thereafter  are  limited  to  125  caleitdar  days;  other  yean  90  calendar  days. 
By  coocurrenl  resolution  and  by  2/3  vote  of  those  present  and  votini  m  each  house,  lession  may  be  extended  for  30  dayi  with 
BO  Umit  on  number  of  extendons. 

(ro)  Odd  year  -  by  June  30th,  the  even  year  -  by  May  15th.  If  the  Covemoc  returns  any  bill  with  his  objections  after 
adjoununent  of  the  Leslslature  ui  even-numbered  yean,  the  Legulaiure  shall  automatically  reconvene  on  the  flnt  Wednesday 
fofiowtni  the  Tint  Mor^ay  tn  Seplembci  for  a  period  not  to  exceed  ten  days  for  the  sols  purpose  of  considenn|  btlb  vetoed 
by  the  Governor. 

(d)  Legulafure  may  divide  session  by  recess  to  meet  in  even  year  also. 

(o)  Govenior  must  extend  until  general  appropriation  u  pasaied. 

(p)  Unless  olherwue  provided  by  the  Joint  Committee  on  Lepslative  Organization.  Early  m  each  biennial  session,  the  Joint 
Cbmmlttec  on  Lefi^liove  Orfiruzstion  shall  meet  and  drveJop  s  work  ichedulc  for  the  lepslative  session,  which  rfiall  include 
at  least  one  meeting  m  January  of  each  year,  to  be  tubmiiied  to  the  Legislature  la  a  joint  n^ution. 


Source:      Council   of    State   Governments,    American   State 
Legislatures    (Lexington,    Ky . ,    1971),    pp.    4-5. 
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APPENDIX  C 


SPECIAL  LEGISLATIVE  SESSIONS 


State 


Limitations 
on  length 


Legislature 
may  call 


Legislature  may 
determine  subject 


Alabama     36  L 

AUski      30  C 

Arizona None 

Aikansaa     15  C(c) 

California None 

Colondo     None(d) 

Connecticut None(e) 

Delaware     None 

Horida     20  C(g) 

Georgia (h) 

Hawaii     30  L(i) 

Idaho 20  C 

Illinois     None 

Indiana 40  C 

Iowa     None 

Kansas     None(d) 

Kentucky None 

Louisiana 30  C 

Maine None 

Maryland 30  C 

Massachusetts  ....  None 

Michigan     None 

Minnesota None 

Mississippi      None 

Missoun 60  C 

Monuna     60  C 

Nebraska     None 

Nevada     None(d) 

New  Hampshire   .  .  .  None(d) 

New  Jersey None 

New  Mexico      ....  30  C(n) 

New  York None 

North  Carolina     .  .  .  None 

North  DakoU   ....  None 

Ohio     None 

Oklahoma None 

Oregon     None 

Pennsylvania     ....  None 

Rhode  Island    ....  None 

South  Carolina     .  .  .  None 

South  Dakota  ....  None 

Tennessee None(d) 

Texas 30  C 

Utah     30  C 

Vermont     None(d) 

Virginia 30  C(p) 

Washington None 

West  Virginia    ....  None 

Wisconsin None 

Wyoming None 


No 

2/3  of  membership 

Petition  2/3  members 

No 

No 

No 
Yes 

Yes(0 

Yes(0 

Petition  3/5  members(h) 

Petition  2/3  members(j) 
No 

Yesflc) 
No 
No 

Petition  2/3  members 

No 

Petition  2/3  elected  members 

of  each  house 

Majority  of  each  party 

Petition  by  majority  of  members 

Yes 
No 
No 
No 
No 

No 
Petition  2/3  members 
No 
Yes 
(m) 

Yes(n) 
No 
Petition  3/5  members(o) 

No 
No 

No 
No 
Petition  of  majority  of  members 
No 
No 

No 
Petition  2/3  members 

No 
No 
No 

Petition  2/3  members 

No 

Petition  3/5  members 

Petition  of  majority  of  members 

No 


2/3  vote  those  present 
Yes(a) 
Yes(b) 
(c) 
No 

No 
Yes 
Yes 
Yes 

Ye$(b) 

t 

YesO) 
No   > 
Yes(k) 
Yes  I 
Yei 

Yes 

No 
Nod) 

Yes 

Yes 

Yes 
No 
Yes 
No 
No 

No 
Yes 
No 
Yes 
Yes 

Yes(n) 
No     . 
Yes 
Yes 
No 

No 
Yes 
No 
No 
Yes 

Yes 
Yes 
No 
No 
Yes 

Yes 

Yes 

Yes(q) 

Yes 

Yes 
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APPENDIX   C    (Continued) 


AbbievUtJons:  L  -  Icgulative  days;  C  -  calendai  diys. 

(a)  Unleu  Governor  calls  ind  limilL 

(b)  If  Lcghlaluxe  convenn  itscir. 

(c)  Governor  may  convene  General  Auembty  for  specific  purpose.  After  thai  businesi  b  completed,  i  2/3  vote  of  members 
fa)  both  houses  may  extend  scsiion  up  to  1 S  days. 

(d)  Indirect  restriction  since  legisidiora'  pay,  per  diem  or  daily  allowance  stops  but  special  session  may  continue.  Colorado: 
statutory  limitation  of  20  days  for  those  Scnaton  elected  pnor  to  1970,  Kansas,  statutory  limit  of  30  days;  Nevada: 
constituttorul  limit  of  20  days,  no  limitation  on  altowjnces:  New  Hampshire  constilulional  limit  of  13  d^s;  Tenncisee: 
constitutional  limit  of  30  days  on  expenses  only ;  Vermont :  statutory  limit  of  40  days. 

(e)  Special  session  for  reconsidrialion  of  bills  vetoed  by  (he  Governor  after  close  of  regular  session,  limited  to  three  days. 
<f)  Lesiilature  may  be  called  into  special  session  in  Delaware  by  mutual  call  of  both  presiding  officers  and  in  Florida  by 

joint  proclamation  by  the  President  of  the  Senate  and  the  Speaker  of  the  House,  which  ts  duly  Hied  with  the  Secretary  of 
SUte. 

(g)  Unleu  extended  beyond  such  limit  by  a  3/5  vote  of  each  house. 

(h)  Limited  to  70  days  if  called  by  Governor  and  30  days  if  called  by  Governor  at  petition  of  Legislature,  except  for 
impeachment  procccdinp. 

(1)  Extcntim)  of  15  days  granted  by  presiding  officers  of  both  houses  at  the  written  request  of  2/3  of  the  membenhip  or 
granted  by  the  Governor. 

0)  If  Governor  notifies  Legislature  he  plans  to  return  bdli  which  were  submitted  to  him  leu  than  ten  days  before 
adjournment  (with  objections),  a  special  lesuon  to  reconsider  such  bills  may  be  convened  without  call  on  45th  day  after 
adjournment. 

(k>  Effective  July  1.  1971,  special  sessions  of  the  Legislature  nuy  be  convened  by  joint  proclamation  of  the  pretldirtg 
ofTlcers  of  both  houses. 

0)  Unless  Legislature  petitions  for  special  sessioti.  However,  no  special  session  may  be  called  during  the  30  days  before  or 
30  days  after  the  regular  fiscal  sessions  in  the  odd  years  without  thr  consent  of  3/4  of  the  elected  members  of  each  house. 
Lttislature  may  convene  in  special  session  on  3 1st  day  after  sine  die  adjournment  to  act  on  all  bills  vetoed  by  the  GoTcmor  if 
a  nmpte  majority  of  each  house  desires  to  reconsider  at  least  one  vetoed  bill.  Such  a  session  is  limited  to  ten  days. 

(m)  Petition  by  majohly  ofmemben  of  each  house  to  Governor,  who  then  "shall"  call  special  session. 

(n)  Limitation  does  not  apply  if  impeachment  trial  is  pending  or  in  process.  Legislature  may  call  30HUy  "extraordtnary" 

•■y3/5ori 


session  if  Governor  refuses  to  call  session  when  requested  by  3/5  of  Legislature, 
(o)  Effective  July  I,  1971. 
(p)  Effective  July  I,  1971.  may  be  extended  for  30  days  by  2/3  vote  In  both  houses, 
(q)  No,  if  called  by  Covemoi  lUone;  questionable  if  called  as  result  of  petition  of  members. 


Source:      Council   of    State   Governments,    American   State 
Legislatures    (Lexington,    Ky . ,    1971),    pp.    6-7. 
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APPENDIX  D 


RECENT  CONSTITUTIONAL  PROVISIONS  CONCERNING  LEGISLATIVE  SESSIONS 


ALASKA:   Unlimited  annual  sessions;  special  sessions  called  by 
two-thirds  of  the  legislators. 

Article  II,  Section  8.  The  legislature  shall  convene  each  year  on 
the  fourth  Monday  in  January,  but  the  month  and  day  may  be  changed 
by  law. 

Article  II,  Section  9.   Special  sessions  may  be  called  by  the 
governor  or  by  vote  of  two-thirds  of  the  legislators.   The 
vote  may  be  conducted  by  the  legislative  council  or  as  prescribed 
by  law.   At  special  sessions  called  by  the  governor,  legislation 
shall  be  limited  to  subjects  designated  in  his  proclamation  calling 
the  session  or  to  subjects  presented  by  him.   Special  sessions 
are  limited  to  thirty  days. 

CALIFORNIA:   Annual  sessions  with  odd-year  split  sessions  and 
even-year  budget  sessions.   This  provision  has  since  been 
replaced  by  unlimited  annual  sessions. 

Article  IV,  Section  2(a).   The  sessions  of  the  Legislature 
shall  be  annual,  but  the  Governor  may,  at  any  time,  convene 
the  Legislature,  by  proclamation,  in  extraordinary  session. 

All  regular  sessions  in  odd-numbered  years  shall  be  known  as 
general  sessions  and  no  general  session  shall  exceed  120 
calendar  days,  exclusive  of  the  recess  required  to  be  taken 
in  pursuance  of  this  section,  in  duration. 

All  regular  sessions  in  even-numbered  years  shall  be  known  as 
budget  sessions,  at  which  the  Legislature  shall  consider  only 
the  Budget  Bill  for  the  succeeding  fiscal  year,  revenue  acts 
necessary  therefor,  the  approval  or  rejection  of  charters  and 
charter  amendments  of  cities,  counties,  and  cities  and 
counties,  and  acts  necessary  to  provide  for  the  expenses  of 
the  session. 

All  general  sessions  shall  commence  at  12  o'clock  m. ,  on  the 
first  Monday  after  the  first  day  of  January,  and  shall  continue 
for  a  period  not  exceeding  3  0  calendar  days  thereafter; 
whereupon  a  recess  of  both  houses  must  be  taken  for  not  less 
than  30  calendar  days.   On  the  reassembling  of  the  Legislature, 
no  bill  shall  be  introduced  in  either  house  without  the  consent 
of  three-fourths  of  the  members  thereof,  nor  shall  more  than 
two  bills  be  introduced  by  any  one  member  after  such  reassembling. 
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RECENT  CONSTITUTIONAL  PROVISIONS  CONCERNING  LEGISLATIVE  SESSIONS 


All  budget  sessions  shall  commence  at  12  m.  on  the  first  Monday 
in  March  and  no  budget  session  shall  exceed  30  calendar  days  in 
duration. 


CONNECTICUT:   Annual  sessions  with  budget  sessions  in  even- 
numbered  years. 

Article  III,  Section  2.   There  shall  be  a  regular  session  of 
the  general  assembly  on  the  Wednesday  following  the  first 
Monday  of  January  in  the  odd-numbered  years  and  on  the  Wednesday 
following  the  first  Monday  of  February  in  the  even-numbered 
years,  and  at  such  other  times  as  the  general  assembly  shall 
judge  necessary;  but  the  person  administering  the  office  of 
governor  may,  on  special  emergencies,  convene  the  general 
assembly  at  any  other  time.   All  regular  and  special  sessions 
of  the  general  assembly  shall  be  held  at  Hartford,  but  the 
person  administering  the  office  of  governor  may,   in  case  of 
special  emergency,  convene  the  assembly  at  any  other  place  in 
the  state.   The  general  assembly  shall  adjourn  each  regular 
session  in  the  odd-numbered  years  not  later  than  the  first 
Wednesday  after  the  first  Monday  in  June  and  in  the  even- 
numbered  years  not  later  than  the  first  Wednesday  after  the 
first  Monday  in  May  and  shall  adjourn  each  special  session 
upon  completion  of  its  business.   If  any  bill  passed  by  any 
regular  or  special  session  or  any  appropriation  item  described 
in  Section  16  of  Article  Fourth  has  been  disapproved  by  the 
governor  prior  to  its  adjournment,  and  has  not  been  reconsidered 
by  the  assembly,  or  is  so  disapproved  after  such  adjournment,  the 
secretary  of  the  state  shall  reconvene  the  general  assembly  on 
the  second  Monday  after  the  last  day  on  which  the  governor  is 
authorized  to  transmit  or  has  transmitted  every  bill  to  the 
secretary  with  his  objections  pursuant  to  Section  15  of  Article 
Fourth  of  this  constitution,  whichever  occurs  first;  provided 
if  such  Monday  falls  on  a  legal  holiday  the  general  assembly 
shall  be  reconvened  on  the  next  following  day.   The  reconvened 
session  shall  be  for  the  sole  purpose  of  reconsidering  and,  if 
the  assembly  so  desires,  repassing  such  bills.   The  general 
assembly  shall  adjourn  sine  die  not  later  than  three  days  following 
its  reconvening.   In  the  even  year  session  the  general  assembly 
shall  consider  no  business  other  than  budgetary,  revenue  and 
financial  matters,  bills  and  resolutions  raised  by  committees 
of  the  general  assembly  and  those  matters  certified  in  writing 
by  the  speaker  of  the  house  of  representatives  and  president 
pro  tempore  of  the  senate  to  be  of  an  emergency  nature. 
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RECENT  CONSTITUTIONAL  PROVISIONS  CONCERNING  LEGISLATIVE  SESSIONS 


HAWAII:   Sixty-day  annual  sessions  which  can  be  extended  by  two- 
thirds  of  the  legislators. 

Article  III,  Section  11.   The  legislature  shall  convene  annually 
in  regular  session  at  10:00  o'clock  a.m.  on  the  third  Wednesday 
in  January. 

At  the  written  request  of  two-thirds  of  the  members  to  which  each 
house  is  entitled,  the  presiding  officers  of  both  houses  shall 
convene  the  legislature  in  special  session.   The  governor  may 
convene  both  houses  or  the  senate  alone  in  special  session. 

Regular  sessions  shall  be  limited  to  a  period  of  sixty  days,  and 
special  sessions  shall  be  limited  to  a  period  of  thirty  days. 
Any  session  may  be  extended  a  total  of  not  more  than  fifteen 
days.   Such  extension  shall  be  granted  by  the  presiding 
officers  of  both  houses  at  the  written  request  of  two-thirds 
of  the  members  to  which  each  house  is  entitled  or  may  be 
granted  by  the  governor. 

Any  session  may  be  recessed  by  concurrent  resolution  adopted 
by  a  majority  of  the  members  to  which  each  house  is  entitled. 
Saturdays,  Sundays,  holidays  and  any  days  in  recess  pursuant  to 
a  concurrent  resolution  shall  be  excluded  in  computing  the 
number  of  days  of  any  session. 

All  sessions  shall  be  held  in  the  capital  of  the  State.   In 
case  the  capital  shall  be  unsafe,  the  governor  may  direct  that 
any  session  be  held  at  some  other  place. 

IDAHO  (Proposed  Constitution  of  1970) :   Continuous  body  with 
unlimited  annual  sessions. 

Article  III,  Section  11.   Sessions  of  the  legislature.   The 
legislature  shall  be  a  continuous  body  during  the  terin  for 
which  the  Members  of  the  House  of  Representatives  are  elected. 
The  legislature  shall  meet  in  regular  session  annually.   Special 
sessions  of  the  legislature  may  be  called  by  the  governor  and 
shall  be  called  by  him  when  a  majority  of  the  members  of  the 
Senate  and  a  majority  of  the  members  of  the  House  request  him 
to  do  so.   Neither  house  shall  adjourn  for  more  than  three  days 
without  the  permission  of  the  other  house  except  when  the 
Senate  is  in  session  for  the  sole  and  separate  purpose  of 
considering  confirmation  of  appointments. 
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RECENT  CONSTITUTIONAL  PROVISIONS  CONCERNING  LEGISLATIVE  SESSIONS 


ILLINOIS:   Continuous  body  \;ith  unlimited  annual  sessions;  special 
sessions  called  by  governor  or  the  presiding  officers  of  both 
houses. 

Article  IV,  Section  5  (a).   The  General  Assembly  shall  convene 
each  year  on  the  second  Wednesday  of  January.   The  General 
Assembly  shall  be  a  continuous  body  during  the  term  for  which 
members  of  the  House  of  Representatives  are  elected. 

(b)  The  Governor  may  convene  the  General  Assembly  or  the 
Senate  alone  in  special  session  by  a  proclamation  stating 
the  purpose  of  the  session;   and  only  business  encompassed 
by  such  purpose,  together  with  any  impeachments  or  confirma- 
tion of  appointments  shall  be  transacted.   Special  sessions 
of  the  General  Assembly  may  also  be  convened  by  joint 
proclamation  of  the  presiding  officers  of  both  houses,  issued 
as  provided  by  law. 

MARYLAND  (Proposed  Constitution  of  1968) :   Ninety-day  annual 
sessions;  majority  vote  of  the  legislators  may  extend  the 
sessions  by  thirty  days. 

Section  3.15.   The  General  Assembly  may  provide  by  law  for 
an  organizational  session  prior  to  the  convening  of  the 
regular  session.   The  General  Assembly  shall  convene  in 
regular  session  on  the  third  Wednesday  of  January  of  each 
year,  unless  otherwise  prescribed  by  law,  and  may  continue 
in  session  for  a  period  not  longer  than  ninety  days;  provided 
that  by  the  affirmative  vote  of  a  majority  of  the  members  of 
each  house  a  regular  session  may  be  extended  for  a  period 
not  longer  than  thirty  days,  and  that  by  the  affirmative 
vote  of  three-fifths  of  the  members  of  each  house  a  regular 
session  may  be  extended  a  second  time  for  a  period  not  longer 
than  thirty  days.   The  governor  may  convene  a  special  session 
of  the  General  Assembly  at  any  time  and  shall  convene  a  special 
session  upon  the  written  request  of  three-fifths  of  all  the 
members  of  each  house.   The  governor  may,  on  extraordinary 
occasions,  convene  the  Senate  by  proclamation,  stating  the 
purpose  for  which  he  has  convened  it.   The  presiding  officer 
of  the  Senate  and  the  presiding  officer  of  the  House  of 
Delegates,  acting  concurrently,  may  convene  a  special  session 
of  the  General  Assembly  at  any  time. 
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APPENDIX  G 
TRAVEL  AND  EXPENSE  ALLOWANCES 


During  session 

Between  sessions 

Per 
mile 

For  expenses 

on  committee 

business 

per  day 

A 

State 

Per 
mile 

Round  trips 
home  to           Expenses 
capita!              per  day  f 

Other 
per  month 

Alabama 10^ 

Alaska IS 

Arizona    10 

Arkansas S 

California (0 

Colorado     10 

Connecticut  ....  10 

Delaware     15 

Ftorida 10 

Georgia    10 

Hawaii 

Idaho     10 

lUinoU IS 

Indiana    8 

Iowa 10 

Kanna 9 

Kentucky IS 

Louiaiaiu 10 

Maine    10 

MaryUnd     10 

Massachusetts 

Michigan 10 

Minnesota IS 

Mississippi (ae) 

Missouri 10 

Montana 9 

Nebraska     10 

Nevada 10 


One 
One 

Unlimited 

One 

(0 

(g) 

Dafly 

Unlimited 

Weekly 

Weekly 

Unlimited(m) 

One 

Weekly 

Weekly 
Weekly 

Weekly(u) 
One 

(X) 

Weekly 
Unlimited(z) 

Daily 

Weekly 
One 
Weekly 
Semi-monthly 

One 
One 
(a«) 


New  Hampshire  .  .  2S(aj)  Daily 

New  Jersey    ....  (ak)  . 

New  Mexico  ....   10  One 

New  York (q)  Weekly 

North  Carolina    .  .     8  Weekly 

North  Dakota  ...   10  Three 

Ohio 10  Weekly 

Oklahoma 10  Weekly 

Oregon .... 

Pennsylvania     ...   10  Weekly 

Rhode  IsUnd    ...     8  Unlimited 

South  Carolina    .  .     9  Weekly 

South  DakoU  ...     S  One 

Tennessee 10  Weekly 

Texas     10  One 

Utah 10  Weekly 

Vermont 8  Weekly 

Virrinla    7  One 

Wa^ington    ....   10  One 
West  Virginia    .  .  .   lO(at)  Weekly 


$20;  300(a) 
3S(b); 
4.000(c) 
20(d) 

"30  ■ 

10(h) 

l.SOOCj) 

2S(c) 

25 

25 

7S0(n);  20(o) 

35 

S0(c); 

3,600(r) 

25 

15(J) 

25(v) 

25;S0(c) 

500(a) 

7;9(y) 

25(1) 


(aa) 

l,200(r) 

20(ab) 

24;  16(ac) 

12.50(aO 

10 

25 

200(c) 
25;  60(c); 
250(ah) 

(il)' 

(ad) 

3,000(r) 
25;  50(a) 
35;  35(a) 


(c) (an) 

20 

4,800(r) 

'2s'(ap);  15(c) 


30(aO 
12(aq) 

15 
8;12.50(as) 

3,900(r) 

40 

lS,10(au) 


..  ..  $    300(a) 

10^       (e)  

(6         30  '.'.'.'. '. 

10         350)  

25(k)  

ib      25  '  'ioom 

10         25  

(P)  

(q)        25  200 

3.600(r) 

8         25                             100 
10         40(t)  

100(w) 

8  25  300 
10         50  500(a) 

(q)       •  •  

10         2S(z)  2.000(z); 

4,700(z) 

1.200(r) 

(q)  

(ad)  

..  ..  100 

9  20(q)  

(ii)'" 
2S(aj)    (q)  

10         20  

(q)  3,000(r) 

S0(a) 

9         30(am)  3S(a) 

9(ao)  25(ao)  

8  (ad)  100 

4,800(t) 

9  16                               20 
10         30  

875(ar); 
l,700(ar) 

'  8         S;  12.50(as)  '.'.'.'.'. 

3.900(r) 
10         25                               50 
lO(at)   15.10(au)3S(av)    
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APPENDIX   G     (Continued) 


During  session 

Between  sessions 

Per 

mile 

For  expenses 

on  committee 

business           Other 
per  day        per  month 

State 

r 

Per 
mUe 

Round  trip! 
home  to       Expenses 
capital        per  day  f 

Wisconsin    .  . 
Wyoming    .  . 

.  .  .   lO(aw) 
.  .  .   10 

(aw)            15  (ax) 
One             26 

(q) 

(q)                                 25; 

40(iy) 

Abbmiaoofu:  L  -  LcfisUtive  dayt,  C  -  Cilendir  dayi. 

t  Unless  otherwiK  noted. 

(t)  Additiora]  monthly  expenic  aDcvuKC. 

(b)  Limited  to  the  fini  90  dayi  oT  a  lASton. 

(c)  Tolil  ofTtct  allowinve.  AUski:  stuiiuJ  aUo)*.incc  for  postafc,  lUtlonery.  iienofnphk  lemces  and  other  expenics. 
Dciawue:  suppbn  per  ye^r;  Keniujky:  lupplin  pcf  bknnium;  Nevida:  postacc.  expresi,  nevifpapeT  and  ftatKMierr; 
Oklahoma:  ptowStii  by  resolution  of  each  liouse.  necessary  expenses  such  as  tudoncry.  ofTicc  suppbes.  lUmpt,  telephone. 

MC. 

(d)  SlOiK)  Tor  IcfiuUion  Tiom  MvKopa  County. 

(e)  l>egislalon  attrnditg  IrgifUtnre  bunneu  outude  theu  county  or  rcitdencc  receive  subsistence  pay  or  tZO.OO  per  day. 
Ix^tUlon  aitendins  Irguljtive  butineu  ouu  Je  or  [h«  State  receive  $30.00 

(0  Each  lepilatoi  u  lUoMcd  ihe  use  of  a  car  purchased  and  t>iainiiined  by  the  State  for  use  oa  kfulatnr  bndneu.  Each 
hgiilitiii  U  aJio  reimbuned  for  the  actual  expense  of  any  pubbc  liantportation  used. 

(g)  One  thp  It  \0i  per  mile.  TYtose  k-pslalon  living  over  iwcnty-nve  miks  firom  Dcnm  recciv*  10^  per  nie  for  a  nip 
every  veekend. 

(h)  Lcftalaton  Uvuig  over  twenty-five  miks  from  Denver  receive  Ureil  of  $10.00  per  night  for  lodging.  E)ady  tnv«l  expense 
to  SIO.OO  Di  Ueu  of  lodging  for  njghu  not  ipcnt  m  Denver. 

0)  S35i)0  per  day  for  commitiee  attendar\ce  up  tc  SI. 050  majumum.  Jotni  Budget  Comrruttee  memberi  have  a  13^00 
maximum  for  bu<ifct  commjttee  attendance  tn  sddittoi  to  SI.OSO  for  other  committee  ailcndarKC. 

Q)  Total  biennial  expenie  allowance.  Pa)  able  in  one  or  two  lump  turns. 

(k)  Or  amount  ipcciried  m  act  aeaiing  comnitiee.  whichever  ts  more,  plus  necessary  experues. 

0)    Payable  upon  voucher  for  retmbursement. 

(m)  Travel  allowance:  legulalon  from  Oahu  away  from  Otha,  S30.00  per  day,  legisUtors  from  nedghbor  tsUrtds  away  fraa 
Uandof  lEitderKe  S20  JO  per  day. 

(b)  Total  annuJ  aUowancc  for  incidental  expenses  connected  with  kgulativt  duties. 

(o)  Appbci  only  to  legistaton  outddc  of  Oaliu. 

(p)  On  ofncul  buiinesi  on  iiUnd  of  residence.  $10.00  per  day.  away  from  iiUnd  of  residence  $30.00  per  day;o«taide  the 
State  $45.00  OCT  day. 

(q)  Actual  and  neceixaiy  expenses.  Maine:  tnleage  b  paid  at  same  rate  received  by  state  employees. 

(r)  Maximum  annual  expense  allowance. 

(i)  For  days  actually  m  session,  Polk  Co.,  $7.50. 

(t)  Phil  meals. 

(a)  Mileage  payable  for  one  round  tnp  for  each  full  week  of  legisUtive  session. 

(t)  Limited  to  ninety  days  regulAX  losion,  thmy  Jays  special  session. 

(w)  Monthly  except  January.  February  arid  March  in  odd  yeers  and  January  and  February  in  even  years. 

(x)  Eight  dunns  general  session  in  evei>-numbered  vean:  four  during  fiscal  sessaon  m  odd-numbered  years. 

(y)  $7.00  per  day  for  meals,  $9.00  per  day  for  lx>dgtng3  or  m  beu  of  reimbonement  for  actual  lodging  expense,  a  daly 
pil^yi  allowance  up  to  $9.00  per  day,  plus  a  snail  allowance  for  poiugc,  tdepbonc.  etc. 

(z)  Paid  by  voucher  only.  ADowancc  for  ofTice,  secretarial  and  traveling  expcoses:  House  $2,000.  Senate  $4,700. 

(■a)  Eadi  member  depending  on  where  he  lives  receives  a  per  diem  allowance  for  mileage,  meals  and  lodging  from  $2.00  to 
$32.00  per  day. 

(ab)  A  maximum  of  $20.00  per  day  may  be  claimed.  Total  annual  amount  may  not  exceed  $2,750. 

(ac)  $16.00  for  Icpilaton  bving  at  home  dunng  the  session. 

(ad)  Amount  not  stipulated.  Minnesou  for  trsnmortatioii,  meals  and  houl;  Ncv  Mexico:  for  stationery,  postage, 
telephone  and  telegraph  expcnies;  Oregon    for  food  and  fodgiiM. 

(ae)  ADovLice  for  one  month:  104  per  mile  up  to  1000  mies.  $4  per  mie  next  SCO  mflei.  14  per  mik  over  1500  miles. 
(aO  Limited  to  nirte:y  Icpsbti^e  days.  .Musuaippi    paid  for  each  day  of  attendance. 

(ag)  104  pc:  mile  ar  d  $20  00  per  diem  allowance  for  one  round  tnp.  In  addition,  a  supplentcntal  tnvd  aUovance  not  to 
exceed  $700  for  a  regular  se^uon  and  net  to  exceed  $250  for  a  special  sesson  u  provided. 

(afa)  Total  telephone  aUo»a/vce.  $100  for  special  leuions. 

(ai)    $60  printing  allowi^nce  for  penod  of  session  through  third  Wednesday  in  July  of  the  fofiowtag  yor. 

(ai)  254  for  fini  45  miles.  S4  per  rrule  for  next  25  miles.  64  for  over  70  mdes. 

(ak)  Slate  railroad  pais  u  only  type  of  travel  allow  ^ce. 

(al)    Free  stationery,  postage  tf>d  telegram  pnvilc^s. 

(am)  Additional  aUowarKc.  $  1 5.00  per  day  for  me^ls  and  lodging  and  other  actual  and  necessary  expenses. 

(an)  For  travel  outside  the  State,  amount  of  first  class  air  travel  and  $35.00  per  diem. 

(ao)  LiTited  lo  t>Tnty  dayi  in  beu  of  expenses  fur  interim  Stale  Legislative  CouikU  meetings  or  its  commtttce  work  in 
ttw  State,  plus  travel  and  other  expenses  for  JouncU  or  ita  committee  work  outside  the  State. 

(ip)  raid  except  when  loc;'.  uncontested  matieri  are  constdered. 

(aq>  For  fuit  120  dayi  ^f  regular  session  and  thirty  days  of  each  4>«oal  seaaiofl  plus  poetaga.  stationery,  supplies, 
tokrhoiK  and  secretarial  assistanct. 

(ar)  Allowance  Tot  supplies,  telephone  and  secrctaiial  help,  ftof  to  exceed  $1,700  tn  Senate.  $875  in  House, 

(ss)  $8.00  for  meals,  $1  2.50  per  day  or  $50.00 per  week,  whichever  d  less,  for  rooms  or  travel  expense. 

(at)  104  per  nuJe.  if  by  private  car;  actual  cost  it  traveled  by  common  earner. 

(au)  $15.00  per  day  or  $105.00  per  week  paid  upon  voucher  for  lodging,  $10.00  per  day  or  PO.OO  per  week  for  meals. 
S35.00  per  day  out  of  State. 

(av>  Compensation  payable  only  to  memben  of  the  Jomt  Committee  on  Government  and  Finance  and  (he  Coounissaoa  on 
Interstate  Cooperation  not  to  e&cecd  $1,050  per  year. 

(tw)  For  Tint  round  trip,  thereafter  T4  per  mile  fur  one  rouikd  tnp  per  week  dunng  lessioo.  If  mdcagc  exceeds  2.000  mics 
per  month.  compeniaiKin  is  t>4  per  mile. 

(ax)  For  Icnsljton  requued  to  esublish  a  temporary  rcudcnce  in  Madison. 

(ay)  $25.00  for  Aitemblymen  and  $40.00  for  Senalon  m  distTKU  of  Ofw  county  or  leas,  pha  SIS.OO  and  $20.00 
respectively  for  each  additional  county  oc  part  of  county  in  the  distnct. 

Source:      Council   of    State   Governments,    American 
State   Legislatures    (Lexington,    Ky. ,    1971),    pp.    22-23 
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